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TWENTY-THIRD  SUBJECT. 

Partnership. 

BY 

FREDERIC  D.  JORDAN,  A.  B.,  LL.  B. 

PROFESSOR  OF  THE  LAW    OF    CONTRACTS  AND    PARTNERSHIP    IN    THE    ILLINOIS 

COLLEGE  OF  LAW. 


CHAPTER    I . 

THE   LAW  OF   PARTNERSHIP. 
GENERAL  ANALYSIS. 

SECTION  1.     PARTNERSHIP  DEFINED. 

A  partnership  is  a  legal  relation  existing  between 
two  or  more  persons,  arising  from  a  contract  express 
or  implied,  under  which  a  business  is  conducted  for 
and  in  behalf  of  the  members  of  the  firm,  by  mutual 
agency  or  through  an  agency  agreed  upon. 

SECTION  2.     PRESUMPTIONS. 

As  to  third  parties  the  law  presumes  mutual 
agency  unless  these  parties  have  notice  of  the  terms 
of  the  contract  providing  for  some  other  agency. 

Within  the  scope  of  the  business  of  the  partnership 
one  partner  may  contract  in  the  name  of  the  firm  and 
bind  the  firm  by  his  contract,  if  the  party  with  whom 
he  deals  has  the  right  to  assume  that  the  contracting 
partner  has  the  authority  of  the  firm. 

Third  parties  are  not  interested  in  the  division 
of  the  profits,  but  the  law  presumes  an  equal  division 
unless  the  contract  provides  otherwise,  notwithstanding 
shares  of  capital  are  unequal. 

On  the  dissolution  of  a  solvent  firm,  partners  are 
entitled  by  law,  nothing  in  the  contract  to  the  contrary, 
to  a  division  of  the  assets  remaining  after  debts  and 
profits  are  paid,  in  proportion  to  the  capital  advanced. 
In  this  connection  skill  or  experience,  though  con- 
sidered as  capital,  has  no  return  in  such  division. 
The  idea  being  that  it  has  not  been  diminished  or 
impaired.  If  there  are  no  losses  the  full  capital  will 
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be  returned.  If  there  are  losses,  these  are  to  be 
made  good  by  charging  them  against  each  partner 
equally,  if  the  profits  were  to  be  shared  equally,  or 
otherwise  in  proportion  to  share  in  profits,  or  according 
to  the  partnership  contract.  Each  partner  then 
would  receive  back  his  capital  minus  his  share  of  the 
loss;  and  the  fact  that  one  partner  contributed  his 
skill  or  experience  as  his  advancement  to  the  business 
and  that  there  were  more  than  sufficient  assets  to 
pay  the  debts  would  not  relieve  him  from  this  obliga- 
tion to  share  in  the  losses,  the  capital  in  money  or 
property  advanced  being  a  liability  to  be  met  on  dissolu- 
tion by  the  firm  members.  In  other  words,  in  the 
final  accounting  between  partners,  each  partner  is 
charged  with  his  share  of  the  losses  and  given  credit 
for  his  capital  advanced. 

On  firm  contracts  the  firm  only  is  liable  to  suit 
and  not  the  individual  members,  that  is,  the  members 
of  the  firm  jointly  and  not  severally;  but  on  a  judg- 
ment against  the  firm  the  levy  of  execution  may  be 
against  the  individual  property  of  one  or  more  members 
or  against  the  property  of  the  firm  at  the  option  of 
the  judgment  creditor.  And  a  judgment  against  all 
the  members  jointly  as  a  firm  is  a  lien  upon  the  real 
estate  of  each  individual  member  of  the  firm.  Of 
course,  if  necessary  to  satisfaction,  the  execution 
could  be  against  both  the  firm  property  and  the  in- 
dividual property  of  each  member.  The  doctrine 
of  priority  of  individual  and  firm  claims  in  bankruptcy 
will  be  treated  hereafter.  While  no  contract  between 
the  members  can  affect  the  rights  of  judgment  creditors 
on  execution,  there  may  be  provisions  in  a  partner- 
ship contract  for  indemnity  against  losses  binding  upon 
the  members  themselves,  and  any  member  forced  to 
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pay  a  debt  of  the  firm  by  process  of  law,  of  course, 
has  his  right  of  contribution  against  the  other  members 
of  the  firm. 

Other  presumptions  and  obligations  of  law  will 
be  treated  hereafter,  such  as  those  in  relation  to  the 
termination  of  the  partnership  relation;  but  it  is 
sufficient  to  say  now  that  the  powers,  duties,  liabilities, 
shares  and  profits  of  the  members  during  the  existence 
and  at  the  dissolution  of  the  partnership  should  be 
carefully  stated  in  the  articles  of  co-partnership, 
having  in  view  the  law  of  partnership. 

SECTION   3.    POWERS    OF   MEMBERS    GOVERNED    BY 

CONTRACT. 

The  business  of  a  firm  is  to  be  conducted  for  and 
in  behalf  of  the  members  of  the  firm;  but  the  members 
may  agree  that  some  one  member  or  a  third  party 
shall  conduct  the  business  and  fix  his  powers  and 
duties  and  may  restrict  the  common  law  powers  of 
any  member,  inasmuch  as  a  partnership  has  the  right 
to  conduct  its  business  through  any  agency  it  chooses, 
as  fully  and  completely,  as  an  individual  might. 
Nevertheless  the  firm  may  be  bound  by  the  unauthor- 
ized act  of  a  member,  the  formation  of  a  partnership 
and  its  existence  proclaimed  to  the  world,  being, 
prima  facie,  a  declaration  to  the  world  of  a  mutual 
agency  within  the  scope  of  the  business. 

SECTION  4.    IMPORTANCE  OF  THE  CONTRACT  RELATION. 

A  partnership  is  a  legal  relation  arising  from  a 
contract,  express  or  implied.  The  relation  is  a  ques- 
tion of  law  and  fact,  not  a  question  of  name.  The 
court  will  look  at  the  relation  created  bv  the  contract, 

v  7 

although    the    contract    itself   expressly    denies    the 


14  PARTNERSHIP. 

relationship  and  expressly  denies  the  responsibility 
therein  created.  To  be  sure,  the  evident  intention 
of  the  parties  to  a  contract  is  an  important  element  in 
determining  its  construction,  but  the  parties  may 
intend  all  the  legal  elements  of  a  partnership  relation 
and  not  know  the  legal  consequences  thereof,  and 
may  futilely  intend  to  avoid  them.  On  the  other 
hand,  a  person  may  be  interested  in  the  financial 
success  of  a  firm,  may  even  have  a  share  in  its  profits, 
and  yet  not  be  a  member  of  the  firm  or  liable  as  such. 
The  most  that  can  be  said  as  to  profits  is  that  no  one 
can  be  an  actual  member  of  a  firm  who  has  no  share 
in  the  profits,  since  in  such  case  the  business  would 
not  be  conducted  for  him  and  in  his  behalf.  One  not 
a  member  of  a  firm  may,  however,  be  liable  to  the 
same  extent  as  an  actual  member  if  he  holds  himself 
out  to  the  world  as  a  member,  his  liability  resting  on 
the  ground  of  estoppel,  or  on  the  ground  that  credit 
has  been  given  to  the  firm  on  the  strength  of  his 
apparent  membership  arising  through  his  fault.  In 
other  words  if  he  lends  his  name  to  a  firm  his  property 
is  thereby  bound  to  pay  its  debts.  And  vice  versa, 
and  this  is  more  pertinent  to  the  present  question, 
if  he  conceals  his  connection  with  the  firm,  he  is  yet 
on  discovery  liable  as  a  member  when  his  relationship 
to  the  firm  based  on  his  contract  with  it  constitutes 
him  an  actual  member. 

SECTION  5.    Wfao  is  NOT  A  MEMBER. 

A  person  who  is  not  one  of  the  mutual  agents  of 
the  firm  and  has  not  controlled,  determined,  fixed  or 
limited  the  agency  through  which  the  business  is 
conducted,  and  has  no  power  to  do  so,  is  not  a  member 
of  the  firm.  For  it  is  a  necessary  element  of  a  partner- 


THE   LAW   OF   PARTNERSHIP.  15 

ship  that  the  business  be  conducted  through  an  agency 
which  the  members  have  created.  The  converse  of 
the  proposition,  however,  is  not  true.  A  person 
may  put  money  into  a  business  by  way  of  loan,  and 
share  in  its  profits  as  a  return  for  such  use,  and 
besides  stipulate  for  his  own  safety  and  security  that 
a  certain  person  [or  persons  only  shall  manage  the  busi- 
ness, and  do  this  without  becoming  a  member  of  the 
partnership.  But  the  stipulation  must  be  simply 
in  the  nature  of  a  guaranty  for  security  as  shown  by  all 
the  terms  of  the  contract  and  the  situation  of  the 
parties.  Any  right  reserved  to  direct  or  control  the 
agency  might  be  fatal  to  non-responsibility.  The 
stipulation  in  effect  would  amount  only  to  this:  On 
condition  of  certain  persons  being  in  control  of  the 
business,  a  certain  amount  of  money  is  loaned  to  the 
firm  for  a  certain  limited  time  and  for  a  certain  con- 
sideration not  amounting  to  any  permanent  interest 
in  the  firm. 

SECTION  6.    CASES  AND  JUDICIAL  OPINIONS  PERTAIN- 
ING TO  THE  NATURE  OF  A  PARTNERSHIP. 

The  owner  of  a  two  hundred  acre  tract  of  land 
near  a  city  entered  into  a  written  agreement  with 
four  other  persons,  part  of  whom  were  real  estate 
brokers,  whereby  the  latter,  at  their  own  expense, 
were  to  lay  out  and  plat  the  land  into  lots  and  blocks, 
advertise  and  sell  the  same,  and  pay  the  first  party 
the  sum  of  $50,000,  after  which  the  balance  derived 
from  the  sale  of  the  lots  was  to  be  divided  equally 
among  the  parties,  each  taking  one-fifth:  Held, 
that  by  the  contract  the  parties  created  a  partnership 
in  the  enterprise  of  platting,  advertising  and  selling 
the  land,  and  that  the  court,  on  bill  filed  by  one  of 
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the  partners,  had  the  power  to  order  the  residue 
of  the  land  undisposed  of  sold  and  the  proceeds  dis- 
tributed, and  also  the  power  to  set  aside  deeds  made 
by  the  partner  holding  the  legal  title  to  parties  having 
notice  of  the  contract  and  not  purchasing  in  good 
faith  for  an  adequate  consideration.1 

"I  can  find  no  case  in  which  a  person  has  been 
made  liable  as  a  dormant  or  sleeping  partner,  where 
the  trade  might  not  fairly  be  said  to  have  been  carried 
on  for  him,  together  with  those  ostensibly  conducting 
it,  and  when,  therefore,  he  would  stand  in  the  position 
of  principal  towards  the  ostensible  members  of  the 
firm  as  his  agents. ' ' 2 

"The  law  as  to  partnership  is  undoubtedly  a 
branch  of  the  law  of  principal  and  agent;  and  it  would 
tend  to  simplify  and  make  more  easy  of  solution  the 
questions  which  arise  on  this  subject,  if  this  principle 
were  more  constantly  kept  in  view. ' ' 3 

Mr.  Lindley  sums  up  the  effect  of  the  leading  case 
of  Cox  vs.  Hickman,  in  this  way:  "Prima  facie  the 
relation  of  principal  and  agent  is  constituted  by  an 
agreement  entitling  one  person  to  share  the  profits 
made  by  another  to  an  indefinite  extent;  but  this  in- 
ference is  displaced  if  it  appears  from  the  whole  agree- 
ment that  no  partnership  or  agency  was  really  in- 
tended." 

"No  elaborate  device  or  ingenious  contrivance 
can  give  the  whole  advantage  of  a  partnership  without 
subjecting  the  parties  thereto  to  all  the  liabilities  of  a 
partnership."  4 

The  advantages  of  a  partnership  are  a  share  in 
the  profits  and  good  will  of  a  business  gained  and 

1  Winstonleyetal.,  vs.  GHeyreetal.,  '  Lord  Wensleydale,  Ames'  Cases 
146  111.,  27.  on  Partnership,  page  92. 

1  Lord  Cranworth,  Ames'  Cases  on  *  Pooley  vs.  Driver,  in  Ames'  Cases 
Partnership,  page  91.  on  Partnership,  p.  104. 
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sustained  by  a  means  relating  to  the  controlling  in- 
fluence of  a  master  over  an  agency. 

A  person  who  is  entitled  to  a  share  in  the  profits 
of  a  business  as  compensation  for  services  rendered, 
as  reimbursement  for  money  loaned  or  advanced,  or 
in  lieu  of  rent  for  premises  leased,  is  not  thereby  a 
partner  in  fact.  So  of  the  tenant  who  divides  the 
crops  with  the  landlord,  so  of  the  salesman  who  re- 
ceives a  commission  on  goods  sold,  and  so  of  the 
manufacturer  who  receives  a  certain  share  of  the 
proceeds  of  the  goods  sold  as  compensation  for  manu- 
facturing. 

In  Parker  vs.  Fergus,5  the  owner  of  an  opera 
house  leased  it  and  was  to  receive  as  rent  one-half  of 
the  profits.  Held,  that  this  did  not  constitute  a 
partnership.  It  was  also  held  that  he  did  not  hold 
himself  out  as  partner  by  acting  as  ticket  agent  and 
treasurer  of  the  lessee  and  having  his  name  printed 
on  bills  as  treasurer. 

As  one  partner  cannot  sue  another  at  law  on 
balance  due  without  an  express  promise  to  pay  the 
same,  the  question  of  partnership  arose  in  the  follow- 
ing case:  Blue  agreed  to  furnish  "his  farm  and  a 
certain  amount  of  teams  and  labor.  Leathers  was  to 
labor  and  manage  the  tillage,  and  the  parties  were 
to  divide  the  crop  in  proportion  of  two-thirds  to  Blue 
and  one-third  to  Leathers. 

This  was  not  a  lease  but  was  a  joint  ^enterprise 
between  Blue  and  Leathers.  Nevertheless  it  was 
held  not  to  be  a  partnership.  It  was  joint  enterprise 
but  not  a  business ;  it  was  not  an  extended  commercial 
transaction  like  the  platting,  advertising  and  selling 
of  lots. 

1  43  111.,  437. 
Vol.  VIII.— 2. 
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The  court  said:  "Here  is  no  trading,  no  risks, 
no  contingent  profits,  but  simply  an  agreement  for 
joint  tillage,  and  a  division  of  the  produce  of  the 
farm  in  kind."  e 

Common  law  courts  have  no  jurisdiction  in  con- 
troversies between  partners  but  such  suits  must  be 
brought  in  courts  of  chancery.  So  the  question 
frequently  arises  in  suits  at  law:  Are  the  parties  to 
the  suit  partners,  or  is  it  a  single  adventure  not  con- 
stituting a  business?  The  liabilities  of  parties  to  a 
joint  adventure  differ  not  at  all  from  those  of  partners 
except  as  to  the  presumed  authority  of  an  act  of 
agency,  and  as  to  the  mode  of  compelling  a  settlement 
between  the  parties.  Presumptively  partners  are 
mutual  agents,  but  joint  contractors  are  not,  and  the 
authority  of  one  joint  contractor  to  act  for  another 
must  be  proven. 

Certain  parties  entered  into  a  joint  enterprise 
for  fishing  for  one  venture.  They  joined  their  seines 
and  other  fishing  apparatus  and  in  a  single  haul  secured 
a  large  amount  of  fish.  In  a  suit  at  law  on  the  contract 
the  defense  of  a  partnership  and  consequent  lack  of 
jurisdiction  of  the  court  was  interposed.  On  appeal 
the  court  said:  "It  may  be  regarded  as  a  single 
adventure,  in  which  the  parties  were  only  jointly 
interested.  If  so,  it  lacks  all  the  elements  to  con- 
stitute a  partnership,  in  the  legal  sense  of  that  term."  7 

In  an  action  to  recover  for  supplies  furnished  a 
hotel,  it  was  sought  to  hold  the  Old  Colony  Railroad 
responsible  as  a  partner.  The  defense  was  that  the 
contract  between  the  parties  interested  in  the  hotel 
disclosed  no  intention  to  enter  into  such  a  relation- 

8  Blue  vs.  Leathers,   15  111.,  31.  7  Hurley  vs.  Walton  Admr.,  63  111., 

261. 
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ship  on  the  part  of  the  railroad.  The  contention  was 
that  the  railroad  was  a  dormant  partner;  and  as 
there  was  no  pretension  that  the  railroad  had  held 
itself  out  as  a  partner  in  the  business,  the  interpre- 
tation of  the  contract  was  the  determining  factor  in 
the  controversy. 

The  contract  in  question  in  substance  was  as 
follows:  The  Old  Colony  Railroad,  being  the  owner 
of  the  Samoset  House,  leases  it  and  the  furniture 
therein  to  Parker  and  Tribou  who  are  to  pay  the 
corporation  out  of  the  net  profits  of  keeping  the  house 
$500  annually  and  one-half  of  said  profits;  the  said 
Parker  and  Tribou  are  to  keep  account  books  open  to 
the  inspection  of  the  corporation  and  to  give  their 
time  and  attention  to  the  business  free  of  charge; 
they  are  to  pay  all  bills  but  to  have  free  passage  over 
the  railroad  for  themselves  and  employees  and  free 
carriage  for  hotel  supplies;  they  agree  not  to  assign 
or  underlet  without  the  written  consent  of  the  cor- 
poration and  at  the  termination  of  their  occupation 
of  the  hotel  to  return  the  furniture  in  good  order 
and  condition,  ordinary  wear  and  tear  and  loss  by 
fire  excepted.  Held,  that  this  contract  created  no 
partnership.8 

The  following  contract  was  held  to  create  no 
partnership:  Party  of  the  first  part  covenants  to  pay 
10  per  cent  of  the  net  profits  of  a  business  to  be  carried 
on  under  the  name  and  style  of  Elmwood  Chemical 
Works  in  consideration  of  a  loan  of  $5,000,  and  also 
to  pay  2  per  cent  of  the  net  profits  for  each  additional 
$1,000  loaned;  that  he  will  keep  books  of  account 
open  to  the  inspection  of  party  of  the  second  part  and 
will  conduct  the  business  with  diligence  and  care. 

8  See  Holmes  vs.  Old  Colony  R.  R.,  5  Gray,   58; 
Ames'   Cases  on  Partnership,  page  125. 
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And  the  party  of  the  second  part  covenants  that 
he  will  loan  $5,000  for  one  year  to  party  of  the  first 
part  and  will  also,  if  in  his  judgment  the  business 
requires  more  money,  indorse  notes  to  an  amount 
not  exceeding  $2,000.  Ames'  Cases  on  Partnership, 
page  131. 

It  is  to  be  noted  that  in  the  case  of  loans  the 
period  of  the  loans  is  not  co-extensive  in  duration 
with  the  existence  of  the  business  which  they  support 
and  that  there  is  no  power  to  terminate  or  control 
the  business  except  through  the  withdrawal  of  the 
means  of  support.  "The  business  is  mine,  the  money 
is  yours,  and  when  I  repay  you  your  money,  the  busi- 
ness is  still  mine."  The  good-will,  that  is,  the  ad- 
vantages derived  from  the  establishment  of  a  suc- 
cessful business,  is  an  important  constituent  element 
of  the  business.  A  business  is  not  conducted  for  and 
in  behalf  of  another  in  a  legal  sense  when  it  is  con- 
ducted so  far  as  he  is  concerned  simply  with  the  object 
of  repaying  him  his  loan,  but  with  a  further  and 
prime  object  to  establish  the  business  on  a  substantial 
and  profitable  basis  in  which  the  money  lender  has 
no  interest.  These  contracts  do  not  go  to  the  life 
of  the  business,  but  are  rather  in  the  nature  of  incum- 
brances  of  a  terminable  character.9 

It  must  be  admitted,  however,  that  the  landlord 
of  the  Samoset  House,  or  of  the  Chicago  Opera  House, 
can  take  the  fruits  of  a  share  of  the  good  will  of  the 
business  unless  the  lease  is  for  a  fixed  rent  covering  a 
long  period,  and  the  assumption  that  the  tenant  is 
not  conducting  the  business  of  the  house  for  and  in 
behalf  of  the  landlord  might  seem  technical  rather 

9  Polk  vg.  Buchanan,  5  Sneed,  721,  and 
Williams  vs.  Sauter,  7  Iowa  435. 
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than  substantial,  and  perhaps  the  courts  in  a  proper 
case  might  invoke  the  doctrine  of  elaborate  contri- 
vances and  ingenious  devices. 

In  this  connection  it  might  be  remarked  that  the 
institution  of  limited  partnerships  hereafter  noticed 
has  arisen  under  the  statute  law  to  legalize  what 
seems  necessary  to  meet  the  requirements  of  justice, 
namely,  full  responsibility  to  managing  partners  and 
limited  liability  to  those  who  merely  furnish  capital. 
And  so  in  the  efforts  of  legislative  bodies  to  harmon- 
ize the  equitable  principles  of  the  law,  it  is  frequently 
provided  that  officers  of  corporations  shall  have 
imposed  upon  them  the  liabilities  of  members  of 
partnerships  whenever  they  do  certain  acts  that  create 
a  liability  unauthorized  by  the  legal  or  financial 
situation  of  the  corporation.  For  illustration  see 
statute  law  of  Illinois  in  regard  to  corporations. 

In  the  following  case  the  suit  was  for  work  and 
labor  performed  and  materials  furnished  in  and  about 
the  repairs  of  a  lighter.  There  was  no  question  as 
to  the  plaintiff's  right  of  recovery  against  some  one. 
It  was  a  question  whether  Boswell  or  Russell  indivi- 
dually or  Boswell  and  Russell  jointly  as  partners 
were  liable. 

First  the  evidence  showed  that  the  lighter  was 
the  property  of  Russell  and  that  Boswell  worked  her 
and  divided  the  profits  with  Russell.  But  then  the 
question  was  whether  Russell  paid  half  the  profits 
to  Boswell  for  his  services,  or  Boswell  paid  half  the 
profits  to  Russell  for  rent,  or  whether  Russell  and 
Boswell  divided  the  profits  under  an  agreement  that 
Boswell  should  put  his  work  against  Russell's  capital 
and  they  should  conduct  the  business  with  equal 
rights  as  to  direction  and  control  of  the  business. 
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Only  in  the  latter  case  could  they  be  sued  jointly 
unless  they  had  held  themselves  out  as  partners. 

Either  one  who  ordered  the  repairs  might  be  held 
responsible  if  he  did  not  disclose  his  principal.  That 
is  Boswell  might  be  held  liable  in  any  case  if  he  ordered 
the  repairs  and  did  not  disclose  that  he  was  servant 
or  partner  of  Russell.  In  such  case  if  he  was  actually 
a  partner  the  plaintiff  on  discovering  this  later  would 
have  his  option  of  suing  Boswell,  or  Boswell  and 
Russell;  and  so  if  Boswell  was  the  servant  of  Russell 
the  plaintiff  on  discovering  this  would  have  his  option 
of  suing  either  Boswell  or  Russell,  but  in  the  latter 
case  he  could  not  sue  them  both.  If  the  plaintiff 
had  notice  of  a  partnership  at  the  time  the  repairs 
were  ordered  he  must  sue  both. 

The  evidence  finally  showed  that  Boswell  was 
servant  and  that  he  ordered  the  repairs  without 
disclosing  his  principal  and  as  he  was  the  party  sued 
he  was  held  liable.  This  case  is  a  good  illustration 
of  the  doctrine  that  the  law  of  partnership  is  a  branch 
of  the  general  law  of  agency.10 

SECTION  7.    CLUBS  AND  ASSOCIATIONS. 

Unincorporated  clubs  and  associations  formed 
for  political,  social,  religious,  educational  or  charitable 
purposes  and  not  for  financial  gain,  are  not  partner- 
ships. The  members  are  not  mutual  agents;  the 
officers  are  not  general  agents  unless  expressly  so 
made.  And  when  any  officer  or  committee  of  the 
club  or  association  performs  any  act  whereby  it  is 
sought  to  hold  a  member  financially  responsible,  it 
must  be  shown  that  the  member  authorized  the  doing 
of  the  act  in  his  behalf  or  that  he  obligated  himself 

10  Dry  vs.  Bowsell,  1  Campbell,  329,  Ames' 
Cases  on   Partnership,  page  18. 
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to  give  it  a  certain  financial  support.  The  officer, 
or  committee,  and  those  members  authorizing  the 
act  by  vote  or  contract  are  liable.  One  cannot  look 
at  the  object  of  the  association,  consider  its  scope, 
and  then  seek  to  bind  the  association  as  a  body  for 
an  act  done  by  an  officer  in  furtherance  of  that  object 
and  within  the  natural  scope  of  the  association  activi- 
ties. Their  activities  are  gratuitous  and  the  range 
is  determined  from  day  to  day  by  personal  volition. 

Much  of  the  litigation  under  the  law  of  partner- 
ship arises  from  the  question  of  the  extent  of  the 
right,  with  notice  of  the  partnership  and  without 
notice  of  the  limitations  of  authority,  to  assume  that 
certain  powers  of  agency  exist.  The  general  rule  is 
that  a  third  party  must  consider  the  nature  of  the 
partnership  business,  the  ordinary,  customary  rules 
regulating  the  conduct  of  such  business  and  within 
such  scope  he  may  safety  assume,  without  notice  to 
the  contrary,  that  each  partner  of  the  firm  has  authority 
to  buy,  sell,  and  contract.  But  he  deals  with  a  club 
or  association,  formed  for  non-pecuniary  purposes, 
with  notice  that  it  is  not  a  partnership,  and  so  it  is 
incumbent  on  him  to  ascertain  who  will  be  bound. 

In  Burt  vs.  Lathrop,11  a  large  number  of  dentists 
were  using  a  hard-rubber  material,  which  use,  it  was 
claimed,  was  an  infringement  on  certain  patent 
rights.  The  dentists  formed  an  association,  with  a 
membership  fee  of  five  dollars,  and  elected  officers. 
These  officers  employed  an  attorney  and  for  his  ser- 
vices he  brought  a  suit  joining  all  the  members  of 
the  association  on  the  theory  that  they  constituted  a 
partnership.  In  the  decision  of  this  case  the  court 
said:  "We  can  find  in  this  arrangement  nothing 

11  52  Mich.,  106;  17  N.  W.  Rep.,  16,  Mechem's 
Cases   on   Partnership,  p.  4. 
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analogous  to  a  partnership.  There  was  no  common 
business,  and  nothing  involving  profit  and  loss  in  a 
business  sense.  No  one  was  empowered  to  make 
contracts  binding  on  the  subscribers  personally,  and 
no  one  was  to  be  liable  except  for  assessments,  nor 
even  for  those  except  as  he  saw  fit  to  pay  them  to 
keep  his  membership." 

SECTION  8.    DEFECTIVE   ORGANIZATION   OF  A  COR- 
PORATION. 

An  association  of  individuals  may  be  conducting 
a  business  under  a  claim  of  corporate  powers  and 
privileges  when  there  is  no  legal  corporate  existence. 
In  such  a  case  the  organization  is  neither  a  corporation 
de  jure  nor  a  corporation  de  facto;  but  is  a  pseudo- 
corporation.  The  members  of  a  pseudo-corporation 
are  liable  to  its  creditors  as  partners.  A  person  who 
contracts  with  a  de  facto  corporation  cannot  question 
its  existence  de  jure  in  a  suit  on  the  contract.  He 
is  liable ;  it  is  liable.  The  de  jure  existence  is  a  question 
for  the  state  under  a  writ  of  quo  warranto.  A  de  facto 
corporation  is  a  legal  corporate  body  till  the  state 
acts,  with  full  power  to  contract,  to  sue  and  be  sued. 
In  order  to  constitute  an  organization  a  corporation 
de  facto  there  must  be — 

1st.  Some  valid  constitutional  law  under  which 
the  corporation  might  have  been  organized. 

2nd.  A  fulfillment  of  conditions  precedent  in  the 
law,  especially  those  pertaining  to  publicity. 

3rd.  An  apparently  honest  attempt  to  meet  all 
the  requirements  of  the  law  and  a  user  under  the  law. 

A  creditor  of  a  corporation  may  bring  suit  against 
the  members  thereof  jointly  as  partners  if  he  can  show 
a  substantial  failure  in  any  one  of  these  three  partic- 
ulars. 
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In  Mokelumne  Hill  Mining  Co.  vs.  Woodbury," 
the  court  said :  '  There  is  a  broad  and  obvious  dis- 
tinction between  such  acts  as  are  declared  to  be 
necessary  steps  in  the  process  of  incorporation,  and 
such  as  required  of  the  individuals  seeking  to  become 
incorporated,  but  which  are  not  made  prerequisites 
to  the  assumption  of  corporate  powers.  In  respect 
to  the  former,  any  material  omission  will  be  fatal  to 
the  existence  of  the  corporation,  and  may  be  taken 
advantage  of  collaterally  in  any  form  in  which  the 
fact  of  incorporation  can  properly  be  called  in  ques- 
tion." 

In  Bigelow  vs.  Gregory,  et  al.,13  the  court  said: 
"There  is  a  manifest  difference  where  a  corporation 
is  created  by  a  special  charter,  and  there  have  been 
acts  of  user,  and  where  individuals  seek  to  form  them- 
selves into  a  corporation  under  a  general  law.  In 
the  latter  case  it  is  only  in  pursuance  of  the  provisions 
of  the  statute  for  such  purpose  that  corporate  exist- 
ence can  be  acquired.  And  there  would  seem  to  be  a 
distinction  between  a  case  where,  in  a  suit  between 
a  corporation  and  a  stockholder  or  other  individual, 
the  plea  of  nul  tiel  corporation  is  set  up  to  defeat  a 
liability  which  the  one  have  contracted  with  the 
other,  and  the  case  of  a  suit  against  individuals  who 
claim  exemption  from  individual  liability,  on  the 
ground  of  their  having  become  a  corporation  formed 
under  the  provisions  of  a  general  statute.  In  the 
latter  case,  a  stricter  measure  of  compliance  with 
statutory  requirements  will  be  required,  than  in  the 
former." 

The  failure  to  file  articles  of  incorporation  for 

u  14  Cal.,  424;    73  Am.  Dec..  688.  u  73  111.,  179. 
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record  as  required  by  statute  is  a  substantial  failure 
in  fulfilling  precedent  conditions  of  law.14 

SECTION  9.    TENANTS  IN  COMMON. 

Owners  of  individual  shares  in  real  estate  or 
personal  property  are  not  mutual  agents  in  the  im- 
provement and  disposition  of  the  property.  Never- 
theless one  who  removes  an  incumbrance,  makes  a 
repair  necessary  to  the  preservation  of  the  property, 
or  adds  improvements  that  actually  increase  the 
receipts  on  sale,  is  entitled  to  contribution.  But  one 
tenant  in  common  cannot  give  a  release  for  injuries 
done  the  estate  or  grant  a  license  to  work  an  injury.15 

Between  persons  situated  as  tenants  in  common  a 
partnership  does  not  result  by  implication  of  law. 
It  must  be  created  by  an  agreement.  Tenants  in 
common  may  become  partners  like  other  persons 
where  they  agree  to  assume  that  relation  toward  each 
other;  but  the  law  will  not  create  the  relation  for 
them  as  the  consequence  of  a  course  of  conduct  and 
dealing  naturally  referable  to  a  relation  already  exist- 
ing between  them,  which  made  such  a  course  of 
conduct  to  their  common  advantage.  As  for  instance 
where  they  engage  in  the  joint  enterprise  of  digging 
an  oil  well  on  lands  they  hold  in  common.18 

SECTION   10.    CONTRACT  TO   FORM   PARTNERSHIP. 

There  is  a  distinction  between  a  partnership 
already  launched  or  entered  upon  and  a  mere  contract 
to  form  a  partnership.  The  difference  is  similar  to 

14  Hurt  vs.  Salisbury,  55  Mo.,  310;  111.,  79;  Baird  vs.  Jackson,  98 

Bigelow  vs.  Gregory,  73  111.,  111.,  78;  Chambers  vs.  Jones, 

197.  72  111.,  275. 

M  Gardner  vs.  Diedrichs,  41  111.,  158;  I9  Dunham  vs.  Loverock,  158  Pa. 

Murray  vs.  Haverty,  70  111.,  St.,  179;  27  Atl.  Rep.,  990;  38 

316;  Titsworth  vs.  Staut,  49  Am.  St.  Rep.,  838. 
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that  between  a  promise  to  marry  and  marriage.  A 
suit  for  damage  may  arise  upon  the  breach  of  such  a 
contract;  but  the  liabilities  peculiar  to  the  partnership 
relation  are  not  incurred  till  some  act  is  done  by  the 
promisor  in  accordance  with  the  promise  and  in  execu- 
tion of  it.  There  must  be  a  partnership  launching 
in  which  the  person  to  be  held  as  partner  has  a  hand. 

SECTION  11.    A  CODE  DEFINITION  OF  PARTNERSHIP. 

The  new  English  '  'Partnership  Act"  defines  the 
relation  of  partnership  thus:  " Partnership  is  the 
relation  which  subsists  between  persons  carrying  on 
a  business  in  common  with  a  view  of  profit/' 


CHAPTER  II. 

PARTNERSHIP  CAPITAL  AND  PROPERTY,  AND 

POWERS  AND  LIABILITIES  CONNECTED 

THEREWITH. 

SECTION  12.    No  CAPITAL  NECESSARY. 

Attorneys  at  law  may  form  a  partnership,  or  phy- 
sicians, or  musicians,  in  which  no  common  capital  is 
needed.  Or  a  firm  may  borrow  its  capital,  or  conduct 
its  business  on  credit.  The  use  of  a  patent  of  no 
fixed  value  may  be  the  total  capital  of  a  partnership, 
and  the  patented  article  may  be  manufactured  for  the 
partnership  on  a  contract  by  which  the  cost  of  the  man- 
ufacture is  to  be  paid  from  the  proceeds  of  the  sales. 
Perhaps  it  is  better  to  say  that  the  time,  labor,  skill, 
and  the  use  of  property  in  which  the  title  and  the  right 
of  indeterminate  possession  is  retained,  when  promised 
to  the  partnership  business  by  partnership  contract, 
form  the  consideration  merely  of  the  partnership  con- 
tract, rather  than  to  treat  these  things  as  constituting 
any  portion  of  the  capital  of  the  firm.  Speaking  from 
the  standpoint  of  legal  rights  in  the  case  of  loss  or  im- 
pairment or  injury,  in  case  of  attachment  or  levy  of 
execution,  of  mortgage  or  lien,  or  distribution  on  dis- 
solution, these  things  are  not  the  property  or  capital  of 
the  firm.  They  are  rather  contributions  which  aid  in 
the  accumulation  of  profits  and  are  compensated  by  a 
share  therein.1 

One  partner  may  put  in  the  use  of  a  patent,  making 
no  assignment  to  the  firm;  another  the  rent  of  a  build- 

1  Lovett  vs.  Perry,  98  Va.,  602;  Rep.,  407;  Am.  &  Eng.  Ency. 

Shea    vs.    Donahue,    54   Am.  of  Law,  2nd  Ed.,  Vol.  22,  p.  86. 
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ing,  giving  no  lease;  another  his  skill;  another  the  use 
of  his  team  of  horses,  the  use  of  all  these  to  terminate 
with  the  dissolution  of  the  firm.  The  firm  has  no 
property  therein:  it  does  not  own  the  patent,  nor  the 
building,  nor  the  horses,  nor  the  skill;  it  has  merely 
a  terminable  contract  right  to  the  use  of  these  while  the 
firm  continues  to  exist;  and  there  is  nothing  to  distri- 
bute or  account  for  in  case  of  dissolution.1 

Members  always  add  their  credit  to  the  firm's 
assets  theoretically  speaking,  but  the  credit  does  not 
technically  constitute  capital.  The  capital  of  a  firm 
consists  of  personal  and  real  estate,  money  and  goods, 
notes,  bonds,  leases,  etc.,  contributed  by  the  members 
to  the  firm  assets,  for  the  purpose  of  carrying  on  the 
firm  business,  and  intended  to  be  risked  by  them  in  such 
business.2  The  capital  of  a  firm  is  firm  property  in  the 
power  and  disposition  of  the  firm,  liable  to  be  taken  on 
execution  for  firm  debts,  and  returnable,  but  not  in 
kind,  on  dissolution  of  the  firm,  to  the  original  contribu- 
tors, subject  to  contract  stipulations  and  to  rights 
on  accounting. 

SECTION  13.    DISTINCTION  BETWEEN  FIRM  CAPITAL 
AND  FIRM  PROPERTY. 

Partnership  property  includes  everything  to  which 
the  firm  acquires  title  in  the  course  of  its  business, 
including  capital  contributed  by  the  members,  and  its 
amount  may  vary  from  day  to  day,  while  the  partner- 
ship capital  is  a  fixed  sum  depending  on  agreement  of 
the  partners,  whether  in  hand  or  not.3  On  dissolution 
the  property  of  the  firm  goes  first  to  pay  firm  debts,  then 
the  capital,  then  the  profits. 

1  Taft  vs.  Schwamb,  80  111.,  289;  •  Taylor  vs.   Coffin,   18   111.,   422; 

Matter  Talmage,  vs.  161  N  .Y.,  Shea  vs.  Donahue,  54  Am.  Rep. 

643.  407. 
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SECTION  14.     SHARE  IN  PROFIT  AND  Loss. 

All  partners  are  supposed  to  share  equally  in  profit 
and  loss  whatever  their  contributions  to  the  capital 
stock,  unless  other  provisions  are  made.  The  reason 
for  the  rule  depends  on  the  mixed  considerations  of 
service,  influence,  knowledge,  experience,  and  credit, 
as  well  as  capital  to  be  advanced,  that  together  con- 
stitute the  inducemnet  to  the  formation  of  the  partner- 
ship. But  if  shares  in  the  profits  are  fixed  according 
to  the  capital  advanced  or  otherwise,  the  losses  are 
presumed  to  be  borne  in  the  same  fixed  proportion. 
The  fact  that  one  partner  has  put  nothing  into  the  busi- 
ness but  his  services  has  no  effect  on  his  liability  to  his 
partners  to  share  in  the  general  loss.  And  although 
the  capital  advanced  becomes  the  property  of  the  firm 
yet  its  value  constitutes  a  debt  of  the  firm  due  the 
partners  on  dissolution. 

But  capital  draws  no  interest  or  rent,  services 
draw  no  salary,  and  the  use  of  property  contributed 
though  the  title  to  the  property  itself  is  reserved,  draws 
no  rent.  This  rule,  of  course,  applies  only  when  there 
are  no  specific  stipulations.  By  agreement  a  person 
may  be  a  partner  and  receive  compensation  for  his 
services  and  interest  on  money  either  advanced  as 
capital  or  as  a  loan.  The  general  rule  in  all  matters  of 
partnership  in  which  third  parties  are  not  interested 
is  that  the  law  is  silent  where  the  partnership  contract 
speaks. 

SECTION    15.    FAILURE    IN    THE    CONTRIBUTION    OF 

CAPITAL. 

When  capital  is  paid  in,  the  partners  cannot  with- 
draw it  before  dissolution;  advances  made  to  partners 
are  loans,  not  withdrawals  of  capital  If  a  partner 
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fails  to  pay  all  of  his  share  of  the  capital,  but  a  part  is 
accepted  and  used,  and  the  business  launched,  he  is 
not  liable  to  be  excluded  from  the  partnership,  but  he 
will  be  held  bound  to  pay  interest  on  the  amount 
remaining  unpaid.4  And  if  the  losses  are  to  be 
sustained  in  proportion  to  each  member's  share  in 
the  capital,  the  fact  that  a  member  fails  to  pay  in  all 
his  capital  will  not  lessen  his  share  of  the  losses,  and 
so  if  these  losses  consume  a  portion  or  the  whole  of 
the  capital  of  the  firm,  he  must  make  good  his 
deficiency  in  capital.5 

SECTION  16.    Loss  OF  THE  PROPERTY  WHOSE  USE  is 
CONTRIBUTED. 

If  one  partner  contributes  the  use  of  a  boat,  team 
of  horses,  building,  or  machine  or  other  property,  the 
accidental  destruction  of  this  property  will  be  his  loss, 
since  the  title  is  in  him.  While  in  a  few  jurisdictions  it 
has  been  held  that  the  loss  of  money  invested  as  capital 
was  not  to  be  shared  by  a  partner  who  contributed  only 
his  skill  or  experience,  the  ruling  evidently  must 
be  based  on  the  ground  of  an  implied  contract.  The 
loss  of  money  in  trade  evidently  is  not  "lost  money "  in 
the  sense  of  the  loss  of  a  building  by  fire  or  the  loss  of  a 
horse  by  accident  or  by  robbery.  So  if  one  of  many 
partners  contributes  expressly  only  the  use  of  capital 
to  the  firm  in  money,  and  this  is  "lost"  in  trade,  he  is 
yet  entitled  to  its  return  on  dissolution  of  the  firm. 
It  is  a  trade  loss  from  misfortune  or  mismanagement  of 
the  firm  to  which  each  member  stands  bound  to  contri- 
bute his  share.  If  the  use  only  of  money  is  contributed, 
the  contributor  has  lost  his  interest  on  the  same  and 

4  K*app  vs.  Aderliolt,  42  Kan.,  247,  •  Sangston  v».  Hack,  52  M<L,  173. 


PARTNERSHIP  CAPITAL  AND  PROPERTY.      33 

his  opportunity  to  make  profitable  investments,  while 
the  other  members  have  lost  their  labor  and  skill  or 
rather  their  opportunity  to  employ  them  to  advan- 
tage, and  the  courts  will  assume  that  these  in  equity 
balance  or  were  supposed  to  when  the  parties  made 
the  contract,  and  the  loss  of  the  money  capital,  which 
is  the  loss  by  the  firm  of  what  has  been  property  of  the 
firm  without  limitation  upon  its  disposition,  should 
be  shared  by  all  alike  who  constitute  the  firm.6 

And  in  fact  there  can  be  no  distinction  between  con- 
tributing the  use  of  money  and  contributing  the  money 
itself  except  as  to  the  time  of  repayment,  which,  if 
it  is  before  dissolution,  makes  the  advancement  a  loan. 
There  is  no  way  to  keep  and  use  money  at  the  same 
time ;  the  use  of  money  is  compensated  by  interest  or  a 
share  in  the  profits,  but  the  loan  to  and  use  by  another 
constitutes  a  debt  as  to  the  principal  sum  as  well  as 
the  interest  or  profit  share,  and  no  title,  of  course,  can 
be  retained  in  the  money.  It  is  only  when  money  is  de- 
posited with  another  for  safe  keeping  without  right  of 
use  that  the  title  is  retained  and  no  debt  incurred. 
It  is  otherwise  with  goods,  chattels,  and  lands.  These 
may  be  either  turned  over  absolutely  into  the  hands 
of  the  firm  subject  to  consumption,  to  sale  or  other  dis- 
position as  property  of  the  firm,  and  to  be  treated  as 
money  would  be  treated,  or  it  is  in  the  power  of  the 
owner  to  retain  his  title  and  contribute  the  use  in  specie 
only,  in  which  latter  case,  he  sustains  the  risk  incident 
to  the  ownership.  So  if  a  partner  is  accidentally  killed 
in  conducting  the  partnership  business  his  kin  have  no 
claim  against  the  partnership.  His  skill  and  abilities 
are  not  a  part  of  the  firm  capital. 

9  Juilliard  vs.  Orem,  70  Md.,  465;  Woelfel    vs.    Thompson,    173 

Whitcomb   vs.   Converse,    119  Mass.,  301;  but  see   Curd  vs. 

Mass.,  38;    20  Am.  Rep.,  311;  Ridgway,  9  Ky.  L.  Rep.,  237. 

VoL  VIII.— a. 
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SECTION  17.    PROPERTY  PURCHASED  WITH  FIRM 

ASSETS. 

All  property  bought  with  funds  belonging  to  a 
firm  is  prima  facie,  at  least,  the  property  of  the  firm, 
though  the  title  to  such  property  be  taken  in  the  in- 
dividual names  of  one  or  more  of  the  partners.7  Thus 
land  bought  with  partnership  funds  is  treated  as  part- 
nership property.8  Where  one  partner  puts  his  real 
estate  at  a  fixed  valuation  into  the  partnership,  it  be- 
comes a  part  of  the  partnership  property  without  an 
actual  conveyance  by  the  owner,  who  thereupon  holds 
the  title  as  trustee  for  the  firm.9  A  bona  fide  purchaser 
for  value  without  notice  may,  of  course,  rely  on  the 
record  title  while  possession  remains  in  the  hands 
of  the  record  owner.10 

SECTION    18.    NATURE    OF   A   PARTNER'S    INTEREST 
IN  THE  PROPERTY. 

The  partnership  property  belongs  to  the  firm, 
and  a  partner  has  an  interest  in  it  depending  on  his 
share  of  the  capital  and  his  share  of  the  profits,  and 
the  value  of  these  shares  depends  on  the  relationship 
between  the  liabilities  and  assets  of  the  firm.  It  is 
evident  that  this  value  is  of  a  varying  and  uncertain 
character.  Not  till  an  account  is  taken  can  it  be 
estimated,  and  not  even  then  determined  for  purposes 
of  division  except  by  consent  and  agreement  of  all 
the  partners.  The  property  must  be  sold,  debts 
collected,  and  creditors  paid,  and  the  whole  partner- 

7  Bqpp    vs.    Fox,    63    HI.,    540;  Rep.,     118;         Riedburg     vs. 

Holmes  vs.  Stix,  104  Ky.,  351;  Schmitt,  71  Wis.,  644. 

Williams  vs.  Gillies,  75  N.  Y.f  10  Robinson   Bank   vs.   Miller,    153 

197;     Kruschke  vs.  Stefan,  83  111.,  244;  46  Am.  St.  Rep.,  883; 

Wis.,  373.  Hiscock  vs.  Phelps,  45  N.  Y.f 

8  Hammond  vs.  Hopkins,  143  U.  97;    Page  vs.  Thomas,  43  Ohio 

8.,  224.  St.,  38;   54  Am.  Rep.,  788. 

8  Wi/jgand  vs.  Copeland,  14  Fed. 
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ship  business  wound  up  before  a  partner's  share  in 
the  partnership  property  is  legally  fixed  without  his 
consent.  For  it  is  a  rule  of  law  that  the  property 
cannot  be  divided  in  specie  unless  by  unanimous  agree- 
ment of  all  the  members,  with  the  exception  of  land 
remaining  after  debts  and  capital  have  been  paid. 
After  all  firm  liabilities  have  been  met  the  right  of 
partition  inheres  in  land  not  bought  for  speculation. 
The  consequence  is  that  when  a  partner  sells  his 
individual  share,  or  it  is  sold  on  execution,  the  pur- 
chaser takes  no  right  to  individual  property,  but  only 
the  right  to  the  proceeds  that  would  accrue  to  the 
original  owner  of  the  share,  and  must  take  them  as 
his  representative  in  the  same  manner  after  the  wind- 
ing up  and  settlement  of  the  partnership  affairs. 
Nor  does  the  purchase  of  the  partner's  share  on  volun- 
tary or  forced  sale  constitute  the  purchaser  a  partner, 
but  does  effect  a  dissolution  of  the  partnership  and 
entitles  the  purchaser,  on  the  winding  up  of  the  affairs 
of  the  firm  by  the  other  partners,  to  an  accounting, 
and  this  may  be  compelled  by  a  bill  in  equity.  Real 
estate  bought  and  sold  during  the  existence  of  a 
partnership  is  not  subject  to  the  dower  rights  of  the 
wives  of  the  partners,  but  on  dissolution  of  the  firm 
by  death,  if  not  otherwise,  the  real  estate  not  neces- 
sarily sold  to  pay  debts  of  the  firm  is  subject  to  such 
rights.  Nor  could  a  partner  avoid  his  wife's  dower 
right  by  putting  his  individual  real  estate  into  the 
partnership  as  capital  without  her  joining  in  the 
deed  of  conveyance,  and  it  would  seem  that  he  ought 
not  by  his  individual  act,  not  in  furtherance  of  the 
purposes  of  the  partnership,  dispose  of  his  individual 
interest  in  the  real  estate  of  the  firm,  without  his  wife's 
joining  in  the  deed  to  his  interest  in  the  land;  in  other 
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words,  a  voluntary  sale  of  a  partner's  share  in  a 
partnership  possessing  real  estate  not  purchased  for 
speculative  purposes  should  include  a  quitclaim  deed 
to  the  real  estate  signed  by  the  partner's  wife. 
Whenever  the  partner  has  a  right  of  partition,  the 
wife  has  a  right  of  dower. 

A  partner  cannot  mortgage  his  share  either  of 
the  real  estate  or  of  the  personalty  of  the  firm  as 
against  creditors  of  the  firm,  or,  it  would  be  better 
to  say,  his  interest  in  the  property  of  the  firm,  because 
he  has  no  determinate  share  till  the  debts  are  paid. 
Nor  can  any  property  of  the  firm  be  taken  on  execution 
on  judgment  against  him  individually,  because  it  is 
the  property  of  the  firm  and  in  equity  may  be  the 
property  of  a  creditor,  since  the  partner's  interest 
in  it  is  merely  an  equitable  right  to  his  share  of  the 
capital  and  profits  which  is  subordinate  to  the  rights 
of  the  firm  to  have  firm  creditors  first  paid,  his  right 
being  in  the  nature  of  a  contingent  debt  due  him  from 
the  firm  assets  after  firm  debts  are  paid,  and  not  of 
the  nature  of  a  tenant  in  common  of  specific  property. 

If  a  partner  assigns  his  share  to  another  the 
effect  is  to  dissolve  the  partnership  and  the  other 
partners  must  come  to  a  settlement  with  the  assignee 
or  wind  up  the  partnership  affairs.  However  many 
of  the  partners  sell  their  individual  interest,  the  legal 
title  to  the  firm  property  remains  in  the  others  who 
have  authority  to  close  up  its  affairs.  But  suppose  all 
the  partners  assign,  some  one  or  all  of  the  assignees 
taking  possession  of  the  property?  Moreover  suppose 
there  are  judgment  creditors.  The  creditors  by  bill 
in  chancery  may  enjoin  the  sale  of  the  property  by 
the  assignees,  have  a  receiver  appointed,  and  a  sale 
and  distribution  of  the  proceeds  according  to  law. 
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That  is,  where  all  the  partners  sell  out  their  interests 
individually  the  creditors  may  follow  the  firm  property 
wherever  it  may  be  found,  and  till  it  is  in  the  hands 
of  court  by  bill  brought  they  may  levy  on  it  by  execu- 
tion. And  in  the  hands  of  a  partner  the  assignees 
of  the  interests  sold  may  compel  a  sale  and  accounting. 

A  sale  of  the  property  as  property  by  the  partner- 
ship itself  or  by  a  liquidating  partner  is  another 
matter.  Creditors  have  no  lien  on  partnership  pro- 
perty and  a  firm,  or  liquidating  partner,  may  dispose 
of  any  or  all  of  its  property  under  the  same  conditions 
and  rights  as  to  passing  title  as  an  individual  owner, 
and  in  case  of  real  estate  sold  to  pay  partnership 
debts  or  to  secure  funds  to  carry  on  the  business  the 
sale  will  be  unhampered  by  dower  rights. 

The  right  of  a  single  partner  in  a  going  concern 
to  sell  in  the  name  and  in  the  behalf  of  the  partnership 
may  be  restricted  by  lack  of  authority,  and  this  may 
be  a  matter  of  which  a  third  party  should  take  notice. 
For  instance,  a  partner  could  not  be  presumed  to  have 
general  authority  to  sell  the  whole  stock  of  goods  in  a 
retail  store  or  the  equipment  and  furnishings  necessary 
to  conduct  the  business.  Nor  has  one  partner  without 
the  consent  of  the  other  partners,  a  right  to  sell  the 
partnership  real  estate,  the  partnership  not  being 
engaged  in  the  buying  and  selling  of  lands. 

The  fact  that  a  partnership  is  insolvent  does  not 
prevent  a  sale  of  partnership  property,  even  the  whole 
of  it,  for  a  reasonable  consideration.  The  giving 
away  or  sale  of  partnership  property  for  an  inadequate 
consideration  would  be  a  fraud  upon  creditors,  but  a 
firm  has  the  same  right  to  prefer  one  creditor  to  another 
that  an  individual  has,  the  right  to  pay  A  his  whole 
debt  when  nothing  is  left  to  pay  B.  Also  a  right  to 
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sell  to  a  partner  for  an  adequate  consideration  all  the 
firm  property  though  he  may  be  largely  in  debt;  but 
to  sell  on  credit  under  such  circumstances  might  be  a 
fraud  on  creditors. 

Till  courts  of  equity  or  bankruptcy  obtain  juris- 
diction over  the  firm  property,  an  insolvent  firm 
may  dispose  of  its  property  and  divide  the  proceeds 
equitably  and  fairly  among  themselves  without  first 
paying  the  debts  of  the  firm. 

As  the  individual  property  of  the  members  of  the 
firm  as  well  as  that  of  the  firm  is  capable  of  being 
reached  by  judgment  creditors  of  the  firm,  it  would 
seem  that  there  could  be  no  inequity  in  this  procedure. 
And  a  judgment  may  be  obtained  on  a  firm  debt  in  a 
suit  against  the  members  as  well  after  as  before  the 
dissolution  of  the  firm. 

But  courts  of  equity  have  jurisdiction  over  matters 
of  fraud  and  trust,  equitable  assets  disposed  of  in 
fraud  of  creditors,  the  settlement  of  partnership 
accounts,  and  the  appointment  of  receivers.  Conse- 
quently the  property  of  a  partnership  is  frequently 
in  the  hands  of  a  court  of  equity  at  the  suit  of  judg- 
ment creditors  or  a  complainant  partner,  or  the 
purchaser  of  his  interest.  When  in  such  cases  partner- 
ship property  is  thus  in  the  hands  of  a  court  of  equity 
or  a  court  of  bankruptcy,  the  court  applies,  according 
to  the  equities,  the  assets  to  pay  the  firm  creditors, 
whether  their  claims  are  reduced  to  judgment  or  not, 
giving  due  regard  to  prior  liens,  if  any,  and  if  there 
is  a  surplus,  it  is  divided  among  the  partners  or  those 
who  are  subrogated  to  their  rights. 

It  is  generally  in  the  case  of  the  insolvency  of 
firms  or  of  individual  partners,  or  both,  and  in  matters 
of  probate  and  receivership,  that  the  probate  and 
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other  courts — courts  of  chancery  or  bankruptcy — 
have,  when  property  is  brought  under  their  juris- 
diction for  distribution,  established  the  rule  of  marshal- 
ing assets  of  firm  and  partner  by  which  the  firm  assets 
are  first  to  be  applied  to  the  payment  of  firm  creditors, 
the  balance,  if  any,  to  be  divided  among  the  individual 
partners,  their  assignees  or  representatives;  and  the 
assets  of  each  individual  partner,  when  these  are  in 
the  hands  of  the  court,  are  to  go  to  pay  his  individual 
creditors  first,  the  balance,  if  any,  to  be  paid  to  the 
assignee  or  receiver  of  the  partnership  to  be  applied 
on  firm  debts. 

Judgments  outstanding  on  firm  debts  often  force 
an  otherwise  solvent  partner  into  bankruptcy.  On 
the  other  hand  partners  may  be  individually  bankrupt 
while  the  firm  has  surplus  assets,  and  the  bankruptcy 
of  the  member  dissolves  the  partnership  and  entitles 
his  assignee  to  an  accounting;  and  often  without 
insolvency,  on  charges  of  fraud  or  waste,  partnership 
affairs  are  in  the  hands  of  a  receiver.  So  the  matter 
of  a  surplus  is  not  always  visionary. 

In  these  cases  all  creditors,  whether  judgment 
creditors  or  not,  file  their  claims,  and,  if  there  is  a 
deficit,  share  pro  rata,  unless  some  creditor  has  a 
lien  obtained  according  to  law.  But  as  said  before, 
speaking  of  property  in  the  hands  of  the  firm,  a  mere 
creditor's  claim,  not  reduced  to  judgment,  is  no  lien 
on  firm  property,  and  when  so  reduced  becomes  a 
lien  in  the  same  manner  and  form  as  in  the  case  of 
private  property.  Therefore  there  is  nothing  to  pre- 
vent, except  through  insolvent  or  bankrupt  statutory 
laws,  insolvent  partners  before  chancery  or  bankrupt 
proceedings  are  begun,  from  settling  affairs  among 
themselves,  and  any  disposition  of  the  property  that 
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does  not  amount  to  a  gift,  or  sale  for  an  inadequate 
consideration,  is  valid.  Usually  an  injunction  is 
asked  at  the  beginning  of  chancery  proceedings  to 
restrain  any  disposition  of  the  property  until  hearing 
on  the  bill  is  had. 

The  result  is  that  the  firm  has  a  right  to  dispose  of 
partnership  property  in  its  own  hands  as  it  pleases, 
subject  to  the  same  restrictions  as  are  imposed  upon 
individuals  in  regard  to  mortgages  and  other  liens  and 
disposition  in  fraud  of  creditors. 

Again  we  see  that  a  partner's  interest  in  the  part- 
nership property  must  be  distinguished  from  the 
partnership  title  to  the  property.  A  partner  often 
disposes  of  the  partnership  property,  even  the  whole 
of  it,  as  agent  of  the  firm;  but  his  personal  interest  is 
a  chose  in  action,  a  contingent  interest,  and  his  claim 
may  be  barred  by  the  statute  of  limitations. 

SECTION    19.    SOME    ILLUSTRATIONS    OF    FOREGOING 

PRINCIPLES. 

In  Wild  vs.  Milne,11  the  prayer  in  the  bill  was  that 
the  partnership  property  might  be  sold,  or  so  much 
thereof  as  might  be  necessary,  and  applied  in  payment 
of  debts  and  liabilities,  and  that  the  surplus  might  be 
divided.  The  court  said:  "I  am  clearly  of  the 
opinion  that  this  is  an  ordinary  case  of  partnership, 
and  when  it  is  dissolved  or  terminated  any  one  of  the 
partners  is  entitled  to  have  the  whole  assets  disposed 
of  #  *  *  *  Liberty  to  bid  may  be  given  to  all 
partners,  except  the  one  having  the  conduct  of  the 
sale." 

To  prevent  a  sale  of  partnership  effects,  it  is 
frequently  provided  in  the  articles  of  co-partnership 

11  26  Beavan,  504;  Ames,  Cases  on 
Partnership,  p.  173. 
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that  upon  dissolution  of  the  partnership  by  the  death, 
withdrawal,  misconduct,  or  bankruptcy  of  one  partner, 
the  others  shall  be  entitled  to  take  his  share  at  a  valua- 
tion in  the  manner  prescribed.12 

In  England  the  rule  in  regard  to  the  sale  of  the 
whole  assets  applies  not  only  to  leaseholds  but  to  lands 
held  in  fee  simple.  In  the  case  of  Darby  vs.  Darby, 
the  court  discusses  the  question  as  follows : 

1  'What  is  the  clear  principle  of  this  court  as  to  the 
law  of  partnership?  It  is,  that,  on  the  dissolution  of 
the  partnership,  all  the  property  belonging  to  the 
partnership  shall  be  sold ;  and  the  proceeds  of  the  sale, 
after  discharging  all  the  partnership  debts  and  liabili- 
ties, shall  be  divided  among  the  partners,  according  to 
their  respective  shares  in  the  capital.  That  is  the  gener- 
al rule;  it  requires  no  special  stipulation;  it  is  inherent 
in  the  very  contract  of  partnership.  That  the  rule 
applies  to  all  ordinary  partnership  property  is  beyond 
question;  and  no  one  partner  has  a  right  to  insist  that 
any  particular  part  or  item  of  the  partnership  property 
shall  remain  unsold,  and  that  he  shall  retain  his  own 
share  of  it  in  specie.  This  principle  is  clearly  laid 
down  by  Lord  Eldon  in  Crawshay  vs.  Collins,  and  by 
Sir  W.  Grant  in  Feathers tonhaugh  vs.  Fenwick;  and 
the  right  of  each  partner  to  insist  on  the  sale  of  all  the 
partnership  property  which  arises  from  what  is  implied 
in  the  contract  of  partnership  is  just  as  stringent  as  a 
speciarcontract  would  be.  If,  then,  this  rule  applies  to 
ordinary  stock  in  trade,  why  should  it  not  apply  to  all 
kinds  of  partnership  property?  Suppose  that  part- 
ners, for  the  purpose  of  carrying  on  their  business, 
purchase,  out  of  the  funds  of  the  partnership,  leasehold 
estate,  or  take  a  lease  of  land,  paying  the  rent  out  of 

u  Ames*  Cases  on  Partnership,  p.  174. 
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the  partnership  funds,  can  it  be  doubted  that  the  same 
rule  which  applies  to  ordinary  chattels  would  apply  to 
such  leasehold  property?  I  do  not  think  that  it  was 
ever  questioned  that,  on  a  dissolution,  the  right  of 
each  partner  to  have  the  partnership  effects  sold  applies 
to  leasehold  property  belonging  to  the  partnership  as 
much  as  to  any  other  stock  in  trade.  No  one  partner 
can  insist  on  retaining  his  share  unsold.  Nor  would 
it  make  any  difference  in  whom  the  legal  estate  was 
vested,  whether  in  one  of  the  partners  or  in  all,  this 
court  would  regulate  the  matter  according  to  the 
equities,  and  Sir  W.  Grant  so  decided  in  Featherston- 
haugh  vs.  Fenwick. 

"If,  then,  the  rule  applies  not  only  to  the  ordinary 
stock  in  trade,  but  also  to  a  lease  for  years — suppose 
next  that  the  partnership,  instead  of  purchasing  a 
term  of  years,  were  (whether  from  necessity  or  choice) 
to  purchase  land  in  fee;  if  the  land  is  necessary  for 
the  partnership  business,  and  bought  with  partnership 
assets,  what  difference  can  it  make  whether  the  real 
estate  bought  is  leasehold  or  in  fee?  Let  it  be  once 
established  that  the  property  purchased  is  partnership 
property,  and  it  then  comes  under  the  operation  of 
those  principles  which  arise  out  of  the  partnership 
contract;  and  there  seems  to  be  no  reason  why  the 
operation  of  those  principles  is  to  be  restricted  to  any 
particular  class  or  species  of  partnership  property. 
The  observations  of  Lord  Eldon,  in  Crawshay  vs. 
Maule,  before  referred  to,  show  that  in  his  opinion  the 
right  to  a  sale  on  dissolution  of  partnership  does  not 
in  any  degree  depend  on  the  nature  of  the  property. 
Nor  could  it  be  material  in  this  case,  any  more  than 
on  the  purchase  of  a  leasehold  interest,  in  whom  the 
legal  title  was  vested. " 
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In  the  United  States,  however,  while  real  estate 
is  considered  personalty  so  long  as  the  firm  is  a  going 
concern,  yet  on  dissolution  of  the  firm  a  different 
situation  arises,  and  the  rule  that  the  whole  assets 
must  be  sold,  does  not  apply  to  a  fee  in  land.  This 
is  undoubtedly  so  where  the  dissolution  occurs  by 
death  of  one  of  the  partners.  Mr.  Washburn  in  his 
work  on  Real  Property,  says :  '  'In  this  country, — and 
it  seems  generally  in  England, — the  doctrine  of  sur- 
vivorship is  limited  by  the  extent  to  which  equity 
stamps  the  character  of  personalty  upon  such  estates, 
and  that  is,  so  far  as,  and  no  further  than,  they  are 
required  to  pay  partnership  debts.13 

Tiedeman  in  his  work  on  Real  Property,  Sec. 
246,  says:  "When,  however,  the  partnership  debts 
have  all  been  paid,  the  partners  are  tenants  in  common 
of  the  partnership  lands.  Their  widows  have  dower, 
and  their  heirs  are  entitled  to  it  upon  the  decease  of 
the  partners.  It  is  also  subject  to  partition."  14 

In  Bopp  vs.  Fox,15  the  land  was  sold  by  receiver 
for  payment  of  debts  while  partners  were  all  living. 
On  the  death  of  one  of  the  partners  afterwards  his 
widow  claimed  dower  in  the  land  so  sold.  The  court 
held  that  the  property  was  required  for  the  payment 
of  partnership  debts  and  was  rightfully  appropriated 
to  that  purpose. 

In  the  case  of  a  going  concern,  with  the  consent 
of  all  the  members  of  a  partnership,  the  real  estate 
may  be  appropriated  to  any  legitimate  purpose  of 
the  partnership  without  being  subject  to  dower  rights, 
but  on  dissolution,  either  by  death  or  otherwise,  after 

18  Strong  vs.  Lord,  107  111.,  25;  Gal-  "  Sune    vs.    Tyler,    49    Me.,    252; 

braith  vs.  Tracy,  153  111.,  54;  Goodwin    vs.    Richardson,    11 

Shearer  vs.  Sheaver,  98  Mass.,  Mass.,  469. 

107.  1S  63  111.,  541. 
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debts  are  paid,  any  partner  has  a  right  to  partition, 
and  a  sale  of  more  land,  land  not  being  the  stock  in 
trade,  than  is  necessary  to  pay  the  debts  of  the  firm 
would  give  rise  to  dower  rights.1* 

The  rule,  therefore,  as  to  division  in  specie  of  the 
firm  property  on  dissolution  is  exactly  the  reverse 
in  case  of  personal  property  and  real  estate.  A 
partner's  interest,  accordingly  in  firm  property,  en- 
titles hun,  on  dissolution,  after  debts  are  paid,  to 
a  share  in  the  proceeds  of  the  sale  of  the  personalty, 
and,  after  debts  are  paid,  to  a  partition,  depending 
on  the  extent  of  his  interest,  in  the  remaining  real 
estate.  And  one  who  puts  in  personal  services  or 
the  bare  use  of  property  is  entitled  to  nothing  on 
division  of  the  original  capital  invested,  but,  after 
debts  are  paid  and  capital  repaid,  the  surplus  in 
profits  is  equally  divisible;  all  of  which  is  subject  to 
contract  between  the  members  of  the  firm  except 
such  matters  as  dower  and  general  liability  to  third 
parties. 

It  is  an  elementary  principle  of  law  that  the  gift, 
or  sale  for  a  fraudulent  and  inadequate  consideration, 
of  property  by  an  insolvent  debtor  is  a  fraud  on  the 
creditors,  and  the  property  so  disposed  of  is  equitable 
assets  to  be  reached  by  creditors'  bill  brought  by 
judgment  creditors.  A  commentary  on  this  principle 
as  applied  to  a  partnership  is  to  be  found  in  Wilson 
vs.  Robertson,17  wherein  the  court  says:  "The  firm 
is  not  liable  for  the  private  debts  of  one  of  its  members, 
nor  is  there  any  liability  resting  upon  other  members 
in  respect  to  those  debts.  An  appropriation  of  the 
firm  property  to  pay  the  individual  debt  of  one  of 

M  Buchan  vs.  Sumner,  2  Barb.  Ch.,  Mete.,  582;   Bopp  vs.  Fox,  63 

165;  Dyer  vs.   Clark,  5  Mete.,  111.,  541. 

662;      Howard   vs.   Priest,   5  "  21  N.  Y.,  587. 
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the  partners  is,  in  effect,  a  gift  from  the  firm  to  the 
partner — a  reservation  for  the  benefit  of  such  partner, 
or  his  creditors,  to  the  direct  injury  of  the  firm  credi- 
tors." This  was  a  case  in  which  an  insolvent  firm 
assigned  its  effects  for  the  payment  of  the  private 
debts  of  a  member  and  the  assignment  was  set  aside 
as  a  fraud  upon  the  joint  creditors  of  the  assignors. 

But  one  partner  may  sell  his  entire  interest  in 
the  firm  to  his  co-partner  so  as  to  give  him  a  good 
title  to  the  firm  property,  and  the  co-partner  may, 
in  his  turn,  appropriate  the  property  so  purchased 
to  the  payment  of  his  individual  debts.  Nor  will  it 
invalidate  the  transaction  that  the  purchase  was 
made  with  this  intention.  When  such  a  sale  is  made 
the  firm  is  dissolved  and  the  purchaser  becomes  the 
individual  owner  of  the  prior  firm  property,  and  may 
do  with  it  as  he  pleases.  In  this  case,  here  referred  to, 
Hapgood  vs.  Cornwell,18  it  was  also  held  that  one 
partner  buying  out  his  co-partners  and  promising  to 
pay  the  firm  debts  only  creates  a  personal  obligation 
and  not  a  lien  on  the  effects  so  purchased  and  his 
creditors,  not  knowing  of  the  obligation,  take  a  good 
title  to  the  goods  received  in  payment  of  their  debt. 

But  these  cases  in  which  one  partner  buys  out 
the  others  so  that  there  is  no  necessity  for  partnership 
accounting — no  question  between  partners — and  those 
other  cases  where  a  partner  sells  his  interest  to  a 
third  party,  in  which  case  there  is  a  necessity  for 
accounting  in  the  final  disposition  of  the  property, 
must  be  carefully  distinguished.  It  is  evident  in 
this  latter  case  if  the  property  gets  into  the  hands 
of  a  third  party  by  the  purchase  of  the  partnership 
shares,  he  has  not  made  a  purchase  of  property,  but 

«•  48  111.,  64. 
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of  a  chose  in  action,  a  contingent  interest,  which  is 
only  a  right  to  the  surplus  after  the  debts  are  paid, 
and  a  judgment  creditor  of  the  firm  may  levy  on  the 
property.  The  distinction  may  be  illustrated  in  this 
way :  A,  B  and  C,  partners,  may  sell  the  firm  property ; 
for  they  own  it,  and  creditors  have  no  lien  upon  it  as 
creditors;  but  if  A,  B  and  C  successively  sell  their 
firm  shares  or  contemporaneously  and  separately, 
not  as  a  firm,  sell  their  respective  shares  to  one  or 
more  parties,  the  title  to  the  property  does  not  pass, 
but  the  legal  title  remains  in  the  old  firm,  the  members 
of  which  have  parted  with  their  equitable  interests, 
and  judgment  creditors  of  the  firm  may  reach  the 
property.  The  dissolution  of  a  firm  does  not  con- 
duce to  the  destruction  of  the  firm  title  to  the  firm 
property,  but  the  title  adheres  to  the  old  membership, 
except  in  the  case  of  death  when  it  inheres  in  the 
survivors.  And  the  members  retain  some  of  the 
attributes  of  partners  for  the  purpose  of  disposing  of 
the  property  and  winding  up  its  affairs,  but  not  for  the 
purpose  of  making  new  contracts  or  binding  the  old 
firm  by  new  obligations  not  necessary  to  wind  up  its 
affairs.  The  powers  and  interests  of  partners  give 
rise  to  the  conception  of  a  partnership  as  an  entity 
acting  through  an  agency  whose  scope  is  restricted 
by  dissolution  and  thereupon  ended  by  final  disposition 
of  the  property.  This  conception  is  fortified  by 
what  has  been  said  of  the  nature  of  a  partner's  in- 
terest as  being  a  right  merely  to  the  repayment  of 
capital  and  to  a  receipt  of  profits  after  firm  debts  are 
paid,  or,  where  there  is  a  surplus  over  debts,  yet  a 
deficit  as  to  original  capital,  the  partner's  interest  is  a 
right  to  share  according  to  his  advancement  toward 
the  original  capital  in  whatever  surplus  there  may  be. 
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This  conception  is  rather  strengthened  than  weakened 
by  the  American  doctrine  that  as  to  land  on  dissolution 
the  agency  only  extends  to  the  disposal  of  what  is 
necessary  to  wind  up  the  affairs  of  the  firm  according 
to  its  necessities  and  equities  and  that  the  legal  title 
is  held  by  the  partners  as  tenants  in  common  or  as 
tenants  in  common  with  the  heirs  of  a  deceased  part- 
ner, and  that  the  right  of  partition  and  dower  exists 
in  surplus  land. 

The   distinction   between   partners   dealing   with 
third    parties    and    partners    dealing    with    partners 
might  not  be  important  if  partners  bought  and  sold 
shares  of  each  other  instead  of  property.     For  technical 
reasons  and   for  substantial   reasons   too,   a   partner 
cannot  sue  his  firm  at  law,  or  another  partner,  on 
account  of  dealings  with  the  partnership.     But  this 
does  not  prevent  A,  B  and  C,  partners,  from  selling 
property  to  C,  although  C  buys  in  a  sense  from  himself. 
So  A  and  B  can  buy  all  the  property,  including  the 
good  will,  of  the  firm  of  A,  B  and  C,  that  is,  they  can 
buy  out  C;  for  all  have  agreed  to  the  disposition  of 
the  property.     But  if  D  is  a  third  party  he  may  buy 
any  one  or  two  shares  of  one  or  two  members  but  the 
property  only  of  A,  B  and  C,  unless  one  of  these 
members  sells  as  the  agent  of  the  firm.     If  D  is  taken 
in  as  a  new  member  by  the  agreement  of  all,  con- 
stituting a  new  firm  of  A,  B,  C  and  D,  there  is  what 
amounts  to  a  sale  of  all  the  property  to  the  new  firm. 
The  result  is  that  A,  B  and  C  are  liable  on  the  old 
firm  debts,  D  is  not.   The  shares  of  A,  B  and  C  may  be 
sold  on  execution  on  judgment  against  the  old  firm, 
but  the  property  itself  cannot  be  levied  upon.     The 
essential  point  is  that  the  property  passes  when  the 
firm  agrees  that  it  shall  pass,  and  that  the  sale  of  a 
partner's  interest  passes  no  title  to  property. 
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"It  has  repeatedly  been  determined,  both  in  the 
British  and  American  courts,  that  the  property  or 
effects  of  a  partnership  belong  to  the  firm  and  not  to 
the  partners,  each  of  whom  is  entitled  only  to  a  share 
of  what  may  remain  after  payment  of  the  partnership 
debts,  and  after  a  settlement  of  the  accounts  between 
the  partners;  consequently,  that  no  greater  interest 
can  be  derived  from  a  voluntary  sale  of  his  interest 
by  one  partner,  or  by  sale  of  it  under  execution." 
Bank  vs.  Corrollton  R.  R.,  11  Wallace,  624.     Quoting 
from  the  same  case:     "When,   therefore,   the  bank 
obtained  from  Graham  the  assignment,  which  is  the 
foundation  of  its  claim  in  this  suit,  it  obtained  thereby 
no  ownership  of  the  lease  made  by  the  railroad  com- 
pany to  Beauregard,  and  which  he  agreed  to  hold  for 
the  benefit  of  the  firm.     The  utmost  extent  of  its  ac- 
quisition was  an  interest  in  the  surplus,  if  any,  which 
might  remain  after  all  debts  of  the  firm  should  be 
paid,  and  after  the  liabilities  of  Graham  to  his  co- 
partners, as  such,  should  be  discharged.     It  was  not 
in  the  power  of  Graham,  by  retiring  from  the  firm  in 
violation  of  the  articles  of  co-partnership,  either  to 
introduce  another  partner  or  to  deprive  the  partners 
who  remained  of  their  right  to  have  all  the  partner- 
ship property  held  for  partnership  purposes.      Inci- 
dent to  the  right  of  the  bank  to  share  in  the  surplus 
was  a  right  to  enforce  settlement  of  the  partnership 
accounts,   in  order  to  ascertain  whether  there  was 
any  surplus.     It  is  true  the  words  of  the  assignment 
were  very  broad.     It  purported  to  transfer  all  the 
right,  title  and  interest  in  the  lease  made  by  the  New 
Orleans  and  Corrollton  Railroad  Company  to  Beaure- 
gard, to  which  the  assignor  might  be  entitled  by  virtue 
of  the  articles  of  copartnership,  and  also  all  his  right 
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and  interest  in  any  property  and  effects  of  the  partner- 
ship, and  all  debts  due  him  from  the  partnership  or 
any  member  thereof.  But  no  matter  what  its  lan- 
guage, it  is  clear  no  more  could  pass  under  it  than 
the  right  of  the  assignor;  and  if,  as  we  have  said, 
there  was  not  a  right  to  the  specific  articles  of  prop- 
erty belonging  to  the  firm,  the  bank  obtained  no  such 
right.  We  are  not  now  speaking  of  the  fact  that, 
under  his  contract  with  the  railroad  company,  Beaure- 
gard  had  no  right  to  transfer  the  lease  either  to  the 
partnership  or  its  members.  The  case  does  not  re- 
quire us  to  consider  that  inability.  It  is  sufficient 
that  the  complainant's  right  was  only  an  equity  to 
share  in  the  surplus,  if  any,  of  the  firm  property  after 
settlement  of  the  partnership  accounts,  and  that  this 
is  a  bill  for  such  settlement.  Manifestly,  then,  it  is 
incurably  defective,  because  neither  Graham  nor 
May  are  made  parties  defendant.  It  is  too  plain  for 
discussion  that  to  such  a  bill  all  the  members  of  the 
firm  are  indispensable  parties,  for  they  are  all  directly 
affected  by  any  decree  that  can  be  made." 

It  is  from  considerations  like  these  that  the  gen- 
eral rule  obtains  that  one  partner  cannot  sue  another 
at  law  for  a  transaction  forming  a  part  of  running 
partnership  accounts  without  an  accounting  and  an 
express  promise  thereon,  it  being  deemed  that  courts 
of  equity  have  a  peculiar  facility  for  the  adjustment 
of  complex  accounts,  where  the  parties  themselves 
cannot  agree  on  the  balance  due. 

The  rights  of  partners  in  disposing,  in  interest 
of  the  firm,  of  property  on  dissolution  will  be  con- 
sidered further  in  another  chapter. 
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CHAPTER  III. 
POWER  AND  AGENCY  OF  PARTNERS. 

SECTION  20.    SCOPE  OF  AUTHORITY. 

There  is  a  presumption  in  the  absence  of  agree- 
ment shown  and  notice  thereof  brought  home  to 
those  concerned  that  each  partner  is  the  agent  of  the 
partnership  as  to  all  contracts  and  transactions  within 
the  scope  of  the  parntership  business  as  tested  by  the 
nature  of  the  particular  business  and  its  ordinary 
usages.1 

Evidence  of  the  common  and  usual  manner  of 
the  dealing  of  persons  engaged  in  the  same  business 
and  in  the  same  locality  is  competent.2 

The  law  of  the  place  where  the  partnership  was 
formed  and  had  its  place  of  business  governs,  though 
the  transaction  occurred  outside  of  the  State.3 

And  the  course  pursued  by  the  firm  may  be  in- 
dicative of  the  powers  of  its  members.4 

SECTION  21.    RECOGNIZED  POWERS. 

Among  these  powers,  the  following  are  usual: 
The  purchase  and  sale  of  property;  the  transfer  of 
property  in  payment  of  debts;  the  pledge  and  mort- 
gage of  personal  property  to  secure  partnership  credit- 
ors;5 the  perfecting  of  a  mechanic's  lien;  the  drawing 

1  Todd  vs.  Jackson,  75  Ind.,  272;  *  Cutler  vs.  Thomas,  25  Vt.,  73. 

Harris  vs.  Baltimore,  73  Md.,  22;  *  Midland  Nat.  Bank  vs.  Schoen, 

25  Am.  St.  Rep.,  565;  Crasswell  123  Mo.,  650;  Hymes  vs.  Weld, 

vs.  Lehman,  54  Ala.,  363;   Sar-  91  Ga.,  742. 

gent    vs.    Henderson,    79   Ga.,  B  Richardson  vs.  Lester,  83  111.,  55; 

268;  Davis  vs.  Wiley,  3  Ky.  L.  Letts  vs.  McMaster,  83  Iowa, 

Rep.,  315;     Faler  vs.  Jordan,  499;    Keck  vs.  Fisher,  58  Mo., 

44  Miss.,  283.  532;     Clay  vs.  Greenwood,  35 

•  Smith  vs.  Collins,  115  Mass.,  388.  Neb.,  736. 
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of  checks,  notes  and  contracts,  and  the  signing  of  the 
firm  name  to  the  same,  or,  if  there  is  no  firm  name, 
the  signing  of  the  individual  partner's  names  to  the 
same;  the  compromise  and  discharge  of  debts  and  the 
signing  and  sealing  of  a  release  for  the  same;  the 
acknowledgment  of  a  debt,  but  not  after  dissolution, 
when  barred  by  the  statute  of  limitations;  the  engage- 
ment of  servants  and  agents;  the  employment  of  an 
attorney;  the  taking  but  not  the  giving  of  a  lease;8 
in  real  estate  business  the  execution  of  a  bond  for 
title;  the  insurance  of  property. 

SECTION  22.    MATTERS  NOT  USUALLY  WITHIN  PART- 
NER'S POWER. 

Among  matters  not  ordinarily  assumed  to  be 
within  the  scope  of  the  power  of  a  partner  are  the 
following:  Confessions  of  judgment;  submission  to 
arbitration;  the  making  of  a  general  assignment;7 
the  sale  of  the  business  or  its  necessary  equipments; 
the  conveyance  or  mortgage  of  realty;  the  making  of 
the  firm  partner  with  another  person  or  firm;  using 
the  firm  name  as  a  gratuitous  favor  in  accommoda- 
tion or  guaranty;  the  making  of  any  contract  or 
covenant  under  seal,  if  the  seal  is  necessary  or  usual 
and  not  merely  superfluous;8  the  making  of  any 
illegal  or  usurious  contract. 

SECTION  23.    NEGOTIABLE  PAPER. 

The  making  and  dealing  in  negotiable  paper 
(except  the  drawing  of  checks  or  orders  on  partner- 

•  Ravelsky  vs.  Brown,  92  Ala.,  522;  8  Edwards  vs.  Dillon,  147  III.,  64; 

25  Am.  St.  Rep.,  83.  37  Am.  St.  Rep.,  199;    Gibson 

7  Hook  vs.  Stone,  134  Mo.,  329;  vs.  Warden,  14  Wall,  247;  May 

Claffin  Co.  vs.  Evans,  55  Ohio  ratify;     Swan  vs.  Stedman,  4 

St ,  183.  Mete.,  54*. 
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ship  funds  in  payment  of  firm  obligations)  is  held 
not  to  be  in  the  ordinary  scope  of  a  non-trading  firm. 
There  is  sometimes  difficulty  in  determining  what  con- 
stitutes a  trading  or  non-trading  firm.  There  are 
decisions  holding  that  partnerships  carrying  on  the 
following  trades  or  occupations  were  non-trading 
firms:  The  occupation  of  factors  and  brokers;  print- 
ers and  publishers;  contractors;  plumbers;  farmers; 
the  keepers  of  livery  stables  and  taverns;  the  business 
of  operating  a  mine;  running  a  threshing  machine; 
conducting  a  theater ;  carrying  on  the  real  estate,  loan, 
and  insurance  business;  running  gas  works;  operating 
water-works,  lumber  mill,  flouring  mill;  and  the  busi- 
ness of  contracting  and  building. 

SECTION  24.     POWERS  DETERMINED  BY  AGREEMENT. 

Who  the  partners  shall  be,  their  interests,  rights, 
powers,  duties,  and  liabilities  among  themselves,  all 
depend  on  the  original  partnership  agreement,  which 
cannot  be  changed  without  the  consent  of  all  the 
partners.  And  the  withdrawal,  bankruptcy,  death, 
or  sale  of  the  share  of  one,  whether  voluntary  or  in- 
voluntary, ipso  facto,  dissolves  the  partnership,  and 
thereupon  the  agency  of  the  partners  is  restricted  to 
the  disposal  of  the  firm  property  and  the  winding  up 
of  the  affairs  of  the  business,  although,  when  specific- 
ally determined  by  original  or  contemporaneous  agree- 
ment, a  new  firm,  even  with  the  same  name,  may  at 
once  take  the  place  of  the  old. 

But  the  liabilities  of  the  firm,  and  the  members 
thereof,  to  third  parties,  and  their  obligations  and 
duties  toward  their  creditors,  debtors,  servants,  agents, 
and  others  cannot  be  fixed,  to  the  detriment  of  these 
parties,  by  private  arrangements  among  the  partners. 
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SECTION  25.    NOTICE  OF  DISSOLUTION. 

Death  and  Bankruptcy  are  notice  to  the  world 
of  the  dissolution  of  a  partnership;  but  in  the  case  of 
a  voluntary  withdrawal  of  a  member  from  a  firm,  it 
is  incumbent  on  the  firm  to  give  notice  in  order  that 
his  power  to  use  the  firm  name  may  cease,  and  it  is 
incumbent  on  the  retiring  partner  to  give  notice  in 
order  that  his  liabilities  as  a  partner  may  cease;  but 
actual  notice,  no  matter  by  whom  or  how  given,  is 
sufficient.  It  is  usual  to  inform  the  public  generally 
by  notice  in  paper,  and  former  patrons  by  mail,  as  the 
law  requires  proof  of  actual  notice  to  the  latter. 

SECTION  26.    DELECTUS  PERSONARUM. 

A  partner  has  the  power,  if  not  the  right,  to  dis- 
pose of  his  interest  in  the  partnership,  but  no  power 
or  right,  except  by  express  agreement,  to  compel  his 
co-partners  to  accept  his  vendee  as  a  new  partner. 
This  right  of  unanimous  selection  of  members  is  called 
delectus  personarum. 

SECTION  27.    DESIGNATION  OF  PARTNERS. 

Before  discussing  further  the  powers  of  partners, 
it  will  be  well  to  give  the  technical  names  by  which 
they  are  known  according  to  their  position  in  or  rela- 
tion to  the  partnership.  Members  may  be  active  or 
non-active,  that  is,  taking  a  hand  in  the  management 
of  the  business  or  not;  ostensible  or  non-ostensible, 
that  is,  known  or  unknown  to  the  public  as  members; 
and  one  who  has  no  actual  interest  in  the  partnership 
may  lend  his  name  to  the  firm  for  the  purpose  of  add- 
ing to  its  credit  or  standing.  Such  a  person  is  called 
a  nominal  partner,  and  his  liabilities  to  those  without 
knowledge  of  the  actual  situation  are  the  same  as 
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those  of  a  real  partner.  A  dormant,  that  is,  sleeping 
partner,  has  an  interest  in  the  partnership  and  its 
profits,  but  is  non-active  and  non-ostensible;  secret 
and  dormant  are  distinguished  from  the  fact  that  a 
secret  partner,  though  not  appearing  to  the  public  as 
a  partner,  takes  a  regular  hand  in  the  conduct  of  the 
business  by  counsel  or  otherwise;  he  is  awake  in  a 
back  room;  an  ostensible  partner  who  takes  no  active 
part  in  the  business  is  often  called  a  silent  partner, 
the  word  ostensible  being  restricted  to  an  active  as 
well  as  known  partner.  A  managing  partner  is  one 
who  is  held  out  as  the  general  business  agent  of  the 
firm,  nevertheless  his  powers  must  be  assumed  to  be 
restricted  to  the  general  scope  of  the  business;  a  new 
partner  taken  into  the  firm  is  called  an  incoming 
partner;  and  one  who  withdraws  is  called  the  retiring 
partner;  on  the  withdrawal  of  one  or  more  members 
if  the  business  is  continued  by  the  others  as  a  new 
firm,  the  latter  are  called  continuing  partners.  On 
dissolution,  all  and  each  of  the  partners,  while  without 
right  to  make  new  contracts,  revive  debts  outlawed, 
or  issue  negotiable  paper,  have  the  right  to  complete 
old  contracts,  dispose  of  the  property,  and  wind  up 
the  business;  this  duty,  however,  usually  devolves 
by  agreement  on  some  one  of  the  partners  who  is  then 
called  a  liquidating  partner.  In  case  of  dissolution 
by  death  of  one  of  the  partners,  the  others  are  called 
surviving  partners,  and  the  title  to  the  personal  prop- 
erty vests  in  them  with  the  same  duties  as  a  liquidat- 
ing partner.  By  agreement  with  all  those  interested 
in  the  estate  the  surviving  partners  may  purchase 
the  interest  of  the  deceased  partner,  and  frequently 
by  the  original  articles  of  co-partnership,  there  is  a 
provision  for  such  purchase  and  for  a  determination 
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of  the  method  of  valuation,  a  thing  of  evident  pre- 
cautionary value  for  the  avoidance  of  friction.  In 
limited  partnerships  created  under  statute  law,  the 
active  partners,  who  are  liable  as  common  law  part- 
ners, are  called  general  partners,  and  those  who  are 
simply  financially  interested  to  the  amount  of  their 
capital  invested  are  called  special  partners. 

SECTION   28.     SUBPARTNERSHIPS. 

One  or  more  of  the  members  of  a  firm  may  wish 
to  dispose,  not  of  their  shares  in  the  partnership,  but 
of  an  interest  therein,  that  is,  they  wish  to  realize 
on  the  anticipated  profits  in  the  business.  This  they 
have  a  right  to  do  by  contract  with  other  members 
of  the  firm  or  with  outside  parties.  A  contract  of  this 
kind  constitutes  what  is  called  a  subpartnership, 
which  is  entirely  independent  of  and  separate  from 
the  original  partnership  and  gives  no  rights  there- 
under and  imposes  no  liabilities  therefrom.  The 
outside  parties  derive  all  their  rights  from  their  con- 
tract with  the  members  who  have  no  power  to  make 
them  also  members  of  the  original  firm.  It  would 
seem  that  the  device  of  subpartnership  might  be  em- 
ployed as  a  common  law  method  of  forming  a  limited 
partnership. 

SECTION  29.    INFANT  PARTNERS. 

An  infant  partner  has  the  same  power  as  an  adult 
partner  to  bind  the  firm;  like  an  adult  he  has  no  power 
to  withdraw  his  capital  invested  in  the  firm  without 
the  consent  of  all  the  other  partners,  a  bill  to  dissolve 
and  for  an  accounting  being  his  only  remedy.  But 
personally  he  is  not  liable  for  the  debts  of  the  firm 
over  and  above  his  capital  invested.  The  same  rule 
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probably  would  hold  as  to  torts  committed  by  other 
members  of  the  firm  for  which  the  firm  was  liable. 
The  general  rule  is  that  partners  are  liable  to  be  sued 
jointly  or  severally  in  an  action  for  tort,  since  the 
partner  committing  the  wrong  is  the  agent  of  each 
and  every  one  of  the  other  partners.9  While  an  infant 
is  liable  for  a  tort  committed  by  himself  personally, 
he  is  not  responsible  for  torts  of  negligence  committed 
by  those  in  his  service,  the  doctrine  of  respondeat 
superior  resting  upon  the  relation  of  master  and 
servant  which  depends  upon  a  contract.10  But  a 
partnership  is,  for  all  legitimate  purposes  of  its  busi- 
ness, a  legal  entity  like  a  corporation,  though  it  is 
taken  notice  of  and  reached  by  legal  process,  only 
through  the  personality  of  its  members.11  Hence, 
an  infant  partner  for  a  tort  committed  or  directed  by 
him  would  be  personally  liable  to  the  injured  party, 
and  for  other  torts  for  which  the  firm  was  liable,  his 
liability  would  extend  to  the  amount  of  his  capital 
invested  in  like  manner  as  for  a  debt  of  the  firm. 

SECTION    30.    LIABILITY    BETWEEN    PARTNERS    FOR 

TORTS. 

A  member  of  the  firm  acting  within  the  scope  of 
the  partnership  business  and  with  the  object  of  fur- 
thering the  partnership  interests  may  bind  the  firm 
by  his  negligence  or  tortious  manner  of  transacting 
the  business  of  the  firm,  and  if  his  misconduct  amounts 
to  more  than  lack  of  good  judgment,  the  other  mem- 
bers may  have  their  remedy  at  law  over  against  him; 
and,  on  the  other  hand,  if  he  is  innocent  of  intentional 

9  Linton  vs.  Hurley,  14  Gray,  191;  I0    Durham  vs.  Seaverns,  101  Mass., 

Rosenkrans    vs.    Barker,    115  360;     Armitage  vs.  Widoe,  36 

111.,  331;   Roberts  vs.  Johnson,  Mich.,  124. 

68  N.  Y.,  613.  »  Cooley  on  Torts,  Sec.  Ed.,  p.  173. 
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wrong  doing  or  gross  negligence  and  is  held  personally 
liable  through  his  connection  with  the  transaction, 
he  is  entitled  to  indemnity  or  contribution  from  the 
other  members.  The  general  principle  is  that  there 
is  no  right  of  contribution  between  joint  wrongdoers 
of  an  act  involving  moral  turpitude. 

SECTION  31.    ADMISSIONS. 

In  the  conduct  of  the  business,  one  partner  may 
make  admissions  that  will  be  binding  upon  the  firm. 
Statements  of  a  nominal  partner  in  relation  to  the 
affairs  of  the  firm  are  not  admissible  in  evidence 
against  the  firm.12  Proof  of  partnership,  at  least 
prima  facie  proof,  must  be  first  given  before  admissions 
can  be  offered  in  evidence. 

SECTION  32.     LICENSE. 

Unlicensed  persons  cannot  conduct  as  partners, 
a  business  that  must  be  conducted  by  licensed  persons. 
But  if  a  qualified  person  carries  on  the  business,  his 
associates  in  the  profits  or  his  principals  in  the  busi- 
ness need  not  be  licensed.  Thus,  an  unlicensed 
plumber  could  not  recover  for  work  done;  but  a  firm, 
no  member  of  which  was  licensed,  could  recover  for 
work  done  by  a  licensed  plumber  working  as  an  em- 
ploye of  the  firm.13  Yet,  on  the  other  hand,  it  is  not 
permissible  to  arrive  at  an  end  forbidden  by  public 
policy  by  creating  a  partnership  to  do  for  the  benefit 
of  a  member  what  the  member  ought  not  to  receive 
any  benefit  from,  as  where  a  sheriff  being  disqualified 
to  buy  county  script  forms  a  partnership  for  that  pur- 
pose.14 But  in  a  firm  formed  to  conduct  the  druggist 

11  Hetterman   Bros.  Co.  vs.  Young,  13  Harland  vs.  Lelienthal,  53  N.  Y., 
52S.W.  Rep.,532;  Rumseyvs.  438. 

Briggs,63Hun.(N.Y.),  lljHeff-  "  Read  vs.  Smith,  60  Tex.  379. 
ron  vs.  Hanaford,  40  Mich.,  305. 
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business,  though  every  prescription  must  be  put  up 
by  a  licensed  pharmacist,  it  is  not  necessary  that  every 
member  of  the  firm  should  be  a  pharmacist,  or  even 
that  any  member  should  be.  The  law  is  satisfied  if 
those  who  do  the  work  are  legally  certified  to  be  com- 
petent; for  the  purpose  of  the  law  requiring  a  license 
is  to  safeguard  the  public  in  trades  of  a  peculiar  char- 
acter. Where  the  license  is  a  mere  means  of  raising 
revenue,  a  sale  of  goods  after  the  license  had  expired 
would  not  open  this  defense;  there  must  be  some 
element  of  protection  to  the  public  in  the  license,  or 
the  question  of  license  paid  or  not  is  immaterial. 

SECTION   33.     ILLEGAL   PARTNERSHIPS   AND   WRONG- 
FUL ACTS. 

If  a  partnership  is  formed  for  the  purpose  of 
smuggling  or  gambling,  the  law  will  not  aid  the  part- 
ners in  the  division  of  profits  or  return  of  capital,  or 
in  the  enforcement  of  any  of  the  terms  of  the  partner- 
ship contract;  yet  innocent  parties  furnishing  supplies 
to  the  partners  may  hold  them  liable;  and  a  person 
to  whom  they  loan  the  profits  or  to  whom  they  sell 
the  goods  smuggled,  cannot  resist  payment  on  the 
ground  cf  the  illegality  of  the  partnership,  or  on  ac- 
count of  the  taint  that  attaches  to  the  goods  or  money. 
The  parties  in  a  suit  will  fail  whenever  to  support 
their  case  they  must  rely  upon  an  illegal  contract  or 
transaction  to  which  they  were  parties;  but  no  other 
issues  are  involved  than  those  directly  concerning 
the  contract  or  transaction  in  question,  and  if  these 
are  legal,  it  is  immaterial  that  other  and  disconnected 
transactions  have  been  immoral  or  that  the  general 
object  of  the  partnership  is  illegal.  In  other  words, 
the  general  moral  character  of  a  partnership  in  a  suit 
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at  law  based  on  a  particular  transaction  is  no  more  in 
issue  than  would  be  the  character  of  an  individual 
or  the  nature  of  his  business.  Partnership  acts,  from 
the  standpoint  of  illegality,  are  looked  upon  as  acts 
of  persons  are,  on  the  merits  of  the  acts,  not  on  the 
merit  of  the  actors.  So,  if  A  buys  liquor  of  B,  which 
is  a  lawful  transaction,  the  fact  that  B,  to  the  knowl- 
edge of  A,  intends  to  dispose  of  it  contrary  to  law  is 
immaterial,  provided  A  does  nothing  in  furtherance 
of  B's  illegal  object.  Packing  the  goods  in  a  manner 
to  deceive  and  circumvent  the  officers  of  law  would 
taint  the  transaction  with  illegality.  A  knowledge 
that  a  crime  was  intended  to  be  committed  against 
an  individual  by  means  of  an  instrument  sold  would 
be  another  matter,  inasmuch  as  concealment  would 
be  a  distinct  violation  of  public  law  subjecting  the 
offender  to  a  penalty.  The  act  of  sale  and  conceal- 
ment in  such  a  case  would  be  giving  countenance  to 
the  perpetration  of  the  crime  by  violation  of  a  duty. 
The  cases  where  concealment  or  silence  is  innocent 
relate  to  statutory  prohibitions  against  acts  not 
amounting  to  crimes  against  persons  in  which  the 
goods  to  be  used  contrary  to  the  prohibitions  are  such 
as  are  on  the  open  market,  as  silks  that  may  be  smug- 
gled, fishing  nets  that  may  be  used  out  of  season, 
guns  that  may  be  used  in  killing  forbidden  game, 
and  liquors  that  may  be  disposed  of  contrary  to  law, 
acts  that  are  mala  prohibita,  but  not  mala  in  se;  but 
one  could  not  sell  goods  whose  use  was  absolutely 
prohibited,  as  gambling  instruments  or  counterfeiting 
outfits;  for,  if  the  purchaser  can  make  no  rightful  use 
of  the  goods,  the  vendor  has  no  right  to  sell  or  keep 
such  goods  for  sale.  So  a  sale  to  a  class  forbidden  to 
purchase  or  to  have  in  possession,  would  make  the 
sale  illegal,  even  though  the  statute  did  not  expressly 
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forbid  the  sale.  But  it  is  sufficient  to  say  in  regard 
to  all  matters  of  illegality  in  transactions  with  third 
persons,  that  partners  are  bound  by  the  same  law  as 
individuals  not  partners.  And  the  act  of  one  partner 
is  the  act  of  all  if  done  with  actual  or  implied  authority. 
But  one  partner  cannot  be  bound  by  the  crime  of 
another,  committed  without  his  sanction,  though  to 
promote  the  firm's  interest,  and  no  authority  is  im- 
plied to  commit  any  wrongful  act  outside  of  the  scope 
of  or  even  in  connection  with  the  business,  if  not  in 
furtherance  of  its  profits  and  success,  but  wilful  and 
malicious.  Such  wilful  and  independent  acts,  in- 
volving personal  malice  only,  render  no  one  but  the 
actor  responsible,  though  committed  against  a  patron 
of  the  firm  in  the  course  of  transacting  firm  business. 
It  is  the  excess  or  wrong  committed  in  the  perform- 
ance of  a  partnership  transaction  by  a  member  or 
agent  of  the  firm  that  renders  the  firm  liable  in  an 
action  of  tort.  As  where  a  partner  having  the  right 
to  eject  a  drunken  or  disorderly  person  from  the 
firm  premises  does  so  with  excessive  force  or  careless 
indifference  to  the  person's  safety.  On  the  other 
hand,  a  political  discussion  between  a  partner  and  a 
patron  on  the  firm  premises  leading  to  an  assault 
would  not  involve  the  firm.  So  a  malicious  prosecu- 
tion for  an  alleged  theft,  of  partnership  goods 
directed  by  one  partner  would  give  no  cause  of  action 
against  another  partner  who  had  no  hand  in  it,  while 
an  attachment  or  capias  sued  out  maliciously  for  the 
purpose  of  securing  a  firm  debt  might  give  cause  of 
action  against  all  the  partners. 

SECTION  34.    LIABILITY  OF  PARTNER  TO  FIRM  FOR 
NEGLIGENCE,  ETC. 

Every  partner  is  liable  to  the  firm  for  loss  caused 
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by  his  failure  to  exercise  due  care  and  diligence  in  his 
conduct  of  the  firm  business.15  And  every  presump- 
tion will  be  against  those  to  whose  negligence  or  mis- 
conduct the  non-production  of  proper  accounts  is 
due.16  And  the  books  should  be  kept  in  the  firm's 
place  of  business  where  all  members  may  inspect 
them.17 

SECTION  35.    COMPENSATION  FOR  SERVICES. 

In  absence  of  contract  no  partner  is  entitled  to 
payment  for  his  service  however  much  these  may 
exceed  those  of  the  other  partners.  Even  if  unusual 
services  are  necessitated  by  the  illness  of  a  partner  or 
employe  compensation  cannot  be  demanded.18 

SECTION  36.    NEGLECT  OF  DUTY. 

On  the  other  hand,  mere  mistakes  in  judgment, 
and  mere  neglect  of  interests  where  no  duty  devolves 
under  agreement  impose  no  liability,  a  distinction 
being  made  between  the  negligent  performance  of 
duties  and  the  neglect  to  be  a  diligent  and  efficient 
partner  where  no  duty  is  undertaken  or  imposed  by 
contract.19 

SECTION  37.    RULE  OF  THE  MAJORITY. 

A  person  dealing  with  the  firm  may  consider  the 
consent  of  a  majority  to  a  contract  as  the  consent  of 
the  firm,  although  he  knows  of  the  dissent  of  the 
minority  of  the  members.  In  an  even  division  a 

M  Fordyce  vs.  Shriver,  115  111.,  530;  18  Heath  vs.  Waters,  40  Mich.,  457; 

Yetzer  vs.  Applegate,  83  Iowa,  Scudder  vs.  Ames,  89  Nev.,  496. 

726;  Bohrer  vs.'Drake,  33Minn.,  19  Lyles  vs.  Styles,  2  Wash.  (U.  S.), 

408.  224;  Exchange  Bank  vs.  Gard- 

19  Pierce  vs.  Scott.  37  Ark.,  308;  ner,  104  Iowa,  176;  Brownell 

Hame  vs.  McNees  (Ky.,  1889),  vs.  Stiere,  128  111.,  209;  Ein- 

10  S.  W.  Rep.,  384.  stein  vs.  Scnebly,  89  Fed. 

17  Taylor  vs.  Davis,  3  Beav.,  388.  Rep.,  540. 


POWER   AND   AGENCY   OF   PARTNERS.  63 

proposed  transaction  fails  of  sanction.  And  even  in 
the  case  of  a  majority  approval  the  transaction  must 
not  be  for  the  private  benefit  of  the  approving  ma- 
jority, otherwise  the  transaction  is  vitiated  as  to  those 
who  have  notice  of  the  private  character  of  the  trans- 
action.20 

And  whenever  an  important  transaction  is  to  be 
entered  upon,  notice  thereof  should  be  given  to  the 
minority  that  opportunity  may  be  had  for  objections. 

A  general  provision  in  the  articles  of  copartner- 
ship that  a  majority  shall  govern  in  all  matters  does 
not  alter  the  common  rule  that  unanimous  consent  is 
necessary  for  a  change  in  the  nature  of  the  business 
or  in  the'  terms  of  the  association.21  Without  pro- 
vision in  the  articles  of  agreement  a  majority  cannot 
expel  a  member,  and  all  such  powers  when  given  are 
strictly  construed.  When  there  is  a  miscarriage  or 
failure  in  the  objects  of  the  partnership,  a  bill  for 
accounting  and  dissolution  is  the  proper  remedy;  a 
notice  to  patrons  and  to  the  public  of  withdrawal 
and  dissolution  of  the  firm,  or  the  formation  of  a  new 
partnership,  might  subject  the  disrupting  members 
to  a  suit  for  breach  of  contract  on  the  part  of  dissent- 
ing members,  even  if  complications  in  the  disposition 
of  property  or  in  the  accounting  did  not  arise.22 

SECTION  38.     INCOMING  PARTNERS  AND  DEBTS. 

An  incoming  partner  is  not  liable  for  debts  of  the 
firm  contracted  before  he  became  a  partner  as  the 

10  Peacock  vs.   Cummings,  46  Pa.  156;  notice  to  minority,  West- 

St.,  434;  Johnston  vs.  Button,  ern  Stage  Co.  vs.  Walker,  supra. 

27   Ala.,    253;  Western    Stage  *l  Zabriskie  vs.  Hackensack  R.  R. 

Co.  vs.  Walker,  2  Iowa.  513;  Co.,  90  Am.  Dec.,  617;     Liv- 

65  Am.  Dec.,  789;    Staples  vs.  ingston  vs.  Lynch,  4  Johns,  Ch. 

Sprague,  75  Me.,  458;  Gray  vs.  573. 

Portland   Bank,   3   Am.   Dec.,  M  Blisset  vs.  Daniel,  10  Hare,  493. 
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members  were  not  his  agents  in  contracting  them.23 
This  does  not  apply  to  a  continuing  contract  re- 
lating to  property  furnished  to  the  firm  after  the  ad- 
mission of  the  new  member,  or  to  the  payment  for  use 
of  property  continuing  in  use  after  such  admission. 
That  is,  the  new  member  is  bound  on  obligations  of 
the  old  firm  for  the  receipt  or  use  of  property  by  the 
new  firm.24 

SECTION  39.    NOVATION. 

When  the  business  is  continued  after  one  or  more 
members  retire  from  the  firm,  it  is  customary  for 
those  who  continue  the  firm  business  to  assume  the 
debts  of  the  old  firm  as  a  part  of  the  consideration 
of  the  contract  of  dissolution,  and  in  such  case,  if  the 
creditors  assent  to  the  arrangement,  it  becomes  bind- 
ing upon  them  also;  but  mere  notice  of  the  arrange- 
ment is  not  sufficient,  the  creditors  must  consent  to 
look  to  the  new  firm  for  payment, 

SECTION  40.    PARTIES  DEFENDANT  TO  A  SUIT. 

Dormant  and  secret  partners  are  proper  but  not 
necessary  parties  defendant  to  a  suit  against  the  firm; 
but  if  they  are  not  made  parties,  even  though  the 
failure  to  make  them  so  arises  from  ignorance  of  their 
existence,  a  judgment  obtained  against  the  ostensible 
members  will  forever  release  the  others.  Of  course, 
prior  to  final  judgment,  after  suit  begun,  a  discovery 
will  entitle  the  plaintiff  to  amend  and  make  them 
parties. 

*  Penn   vs.    Fogler,    182    111.,   76;  M  Jones  vs.  Davies,  60  Kan.,  315; 

Jones  vs.  Davies,  60  Kan.,  315;  Allen   vs.   Atkinson,   26  Tex., 

Guild  vs.   Belden,   119  Mass.,  628. 

257;    Valentine  vs.  Hickle,  39 
Ohio  St.,  19. 
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SECTION  41.    EXTENSION   OF  TIME  TO   CONTINUING 

PARTNER. 

It  is  a  common  law  principle  that  an  extension 
of  time  for  consideration  to  a  principal  releases  the 
surety.  And  where  a  firm  is  continued  on  the  retire- 
ment of  one  partner  with  assumption  of  debts  and 
mere  notice  of  the  arrangement  to  creditors,  the  re- 
tiring partner  stands  somewhat  in  the  relation  of  a 
surety  to  those  who  continue  the  business  so  far  as 
old  firm  debts  are  concerned.  The  creditors  may  or 
may  not  join  the  retiring  partner  or  partners  in  suit 
on  the  debt.  Nevertheless,  it  has  been  held  that  an 
extension  of  time  given  by  the  creditors  to  the  con- 
tinuing partner  does  not  release  the  retiring  partners. 
That  is,  the  continuing  partner  is  still  the  agent  of  the 
retiring  partner  as  to  settlement  of  firm  debts,  but  an 
agent  who  has  entered  into  an  engagement  to  be 
personally  responsible  for  them  in  the  first  instance.25 

SECTION  42.     PARTITION  OF  REAL  ESTATE. 

On  the  American  rule  that  on  dissolution  partners, 
after  debts  and  obligations  of  the  firm  are  met,  have 
a  right  to  partition  of  real  estate  bought  for  the  pur- 
pose of  occupation  and  use  in  the  firm  business,  see 
the  following  cases:  Duden  vs.  Maloy,  63  Fed.  Rep., 
183;  Moran  vs.  Mclnery,  129  Cal.,  29;  Molineaux  vs. 
Reynolds,  54  N.  J.  Eq.,  559;  for  English  rule,  see 
Pennypacker  vs.  Leary,  65  Iowa,  220. 

SECTION   43.    LAND   PURCHASED   FOR   SPECULATION. 

That  real  property  purchased  for  the  purpose  of 
speculation  is  considered  personalty,  at  least  till  death 

»  Wood  vs.  Rhoads,  24  W.  N.  C   (Pa.),  124. 
Vol.  VIII.— 5. 
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of  one  of  the  partners  intervenes,  see  the  following 
cases:  Nicoll  vs.  Ogden,  29  111.,  323,  81  Am.  Dec., 
311;  Mauck  vs.  Mauck,  54  111.,  281;  Faulds  vs.  Yates, 
57  111.,  416,  11  Am.  Rep.,  24;  Jones  vs.  Davies,  60 
Kan.,  309,  72  Am.  St.  Rep.,  354;  Bates  vs.  Babcock, 
95  Cal.,  479,  29  Am.  St.  Rep.,  133;  Dilworth  vs.  May- 
field,  36  Miss.,  40. 

SECTION  44.  DOWER. 

That  there  is  no  right  of  dower  in  partnership 
lands  sold  during  the  existence  of  the  partnership  for 
partnership  purposes,  see  the  following  cases:  Dicky 
vs.  Shirk,  128  Ind.,  278;  Grissom  vs.  Moore,  106  Ind., 
296,  55  Am.  Rep.,  742;  Woodword  vs.  Nudd,  58  Minn., 
236,  49  Am.  St.  Rep.,  503;  but  see  Pugh  vs.  Currie,  5 
Ala.,  446,  and  Fairchild  vs.  Fairchild,  64  N.  Y.,  471. 

SECTION  45.    LEASES. 

A  partner  who  obtains  the  lease  of  premises 
which  are  being  used  for  partnership  purposes  will  be 
deemed  in  law  to  hold  the  lease  in  trust  for  the  firm. 
A  partner  has  authority  to  take  a  lease  but  not  to  give 
a  lease.26 

SECTION  46.     ILLICIT  GAINS  OF  A  PARTNER. 

And  if  a  partner  becomes  the  purchaser  of  claims 
against  the  firm,  he  can  charge  against  the  firm  only 
what  he  paid.27 

And  a  partner  must  account  for  commissions  and 
rewards  received  on  account  of  partnership  business.28 

It  is  also  an  implied  condition  in  the  partnership 
relation  that  no  partner  will  carry  on  a  competing 

76  Leach  vs.   Leach,   18  Pick,   68;  vs. ,  57  Iowa,  506. 

Chittenden    vs.    Witbeck,    50  *  Hodge  vs.  Twitchell,  33  Minn., 

Mich.,  401.  389;  Grant  vs.  Hardy,  33  Wis. , 

17  Filburn  vs.  Ivers.,  92  Mo.,  388;  668. 
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business  against  the  interest  of  the  partnership,  and 
if  he  does  so  he  must  account  for  profits.29 

SECTION  47.    EXPENSE  INCURRED. 

While  a  partner  may  not  charge  for  services 
rendered  by  him,  he  may  charge  for  expenses  incurred 
in  the  preservation  of  firm  property  either  in  the  pay- 
ment of  the  services  of  another  or  in  the  payment  of 
material  furnished.30 

This  power  might  be  put  under  the  authority 
to  employ  servants  or  to  make  purchases  for  the  use 
of  the  firm. 

SECTION  48.    RATIFICATION. 

And  finally,  a  subsequent  ratification  by  the  firm 
of  an  act  of  a  partner  is  equivalent  to  antecedent 
authority.31 

SECTION  49.     CASES,  JUDICIAL  OPINIONS,  AND  COM- 
MENTS. 

In  Conlan  vs.  Mead,32  the  Court  said:  "It  is 
next  claimed  that  appellees'  instruction  No.  5  is 
erroneous  in  informing  the  jury  that  they  are  'at 
liberty  to  consider  the  statements  and  representations 
of  W.  I.  Watson,  as  bearing  upon  said  partnership, 
which  were  made  by  him,  provided  the  jury  first  find, 
from  the  evidence,  that  the  said  James  Conlan,  by 
his  own  words  or  conduct,  held  himself  out  as  a  part- 
ner of  said  firm,  and  that  the  plaintiffs  had  notice 
thereof  and  acted  thereon.'  We  do  not  regard  the 
instruction  as  entirely  free  from  criticism,  but  we 

39  Latta  vs.  Kilbourn,   150  U.  S.,  n  McGahan  vs.  National  Bank,  156 

524;    McMalian  vs.  McClernan,  U.    S.,    218;       Burkhardt    vs. 

10  W.  Va.,  419.  Yates,  161  Mass.,  591;  Rumsey 

30  Bates  vs.   Lane,  62  Mich.,   132;  vs.     Briggs,     139  N.  Y.,    323; 

Meserve     vs.     Anderson,     106  Rock  vs.  Collins,  99  Wis.,  630. 

Mass.,  419.  *  172  111.,  17. 
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think  the  principle  announced  is  substantially  correct. 
Where  an  action  is  pending  against  two  as  partners, 
and  one  of  the  defendants  put  the  fact  of  partnership 
in  issue  by  proper  plea,  the  admissions  or  statements 
of  his  co-defendant,  made  in  his  absence,  in  reference 
to  the  existence  of  the  partnership,  are  not,  in  the 
absence  of  other  evidence  tending  to  establish  a  part- 
nership, admissible  upon  the  issue.33  But  where 
sufficient  evidence  has  been  given  to  raise  a  fair  pre- 
sumption that  two  or  more  persons  are  partners,  then 
the  acts  and  declarations  of  each  are  admissible  as 
evidence  against  the  others,  for  the  purpose  of  strength- 
ening the  prima  facie  case  already  established.34  If 
Conlan,  by  his  declarations  or  acts,  held  himself  out 
as  a  partner  of  the  firm,  as  declared  in  the  instruction, 
a  prima  facie  case  was  established,  and  then  the  dec- 
larations of  Watson,  the  other  partner,  were  ad- 
missible." 

And  if  the  partnership  is  admitted,  of  course, 
the  declarations  and  statements  of  one  partner  in 
regard  to  firm  transactions  are  admissible. 

In  Rosenkrans  vs.  Barker,35  the  court  said:  "In 
many  respects  one  partner  is  the  agent  of  the  other. 
In  the  purchase  and  sale  of  goods  within  the  scope  of 
the  partnership  business,  the  acts  of  one  may  be  re- 
garded as  the  acts  of  both.  In  such  cases  the  one  that 
transacts  the  business,  acts  for  himself  and  in  the 
capacity  as  agent  of  the  other,  and  in  that  capacity 
he  binds  himself  and  also  binds  his  partner.  By 
entering  into  partnership,  each  party  reposes  con- 
fidence in  the  other,  and  constitutes  him  his  general 
agent  as  to  all  partnership  concerns.36  But  the  ques- 

13  Hahn  vs.  St.  Glair  Savings  &  Ins.  1  Greenleaf  on  Evidence,  sec. 

Co.,  50  111.,  456.  177. 

"  Lindley  on  Partnership,  86,  87;  8s  115  111.,  337. 

u  Gow  on  Partnership,  52. 
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tion  involved  here  is  not  as  to  the  liability  of  one 
partner  for  the  contracts  of  the  other,  but  is  whether 
one  partner  may  be  liable  in  damages  for  the  wrongs 
of  the  other.  Mr.  Collyer,  in  his  work  on  Partnership, 
section  457,  says:  'A  learned  writer  observes,  that 
though  partners  are,  in  general,  bound  by  the  con- 
tracts, they  are  not  answerable  for  the  wrongs  of  each 
other.  In  general,  acts  or  omissions  in  the  course  of 
the  partnership  trade  or  business,  in  violation  of  law, 
will  only  implicate  those  who  are  guilty  of  them/ 
And  in  1  Lindley  on  Partnership,  bk.  2,  chap.  1,  sec.  4, 
the  author  says:  'As  a  rule,  however,  the  wilful  tort 
of  one  partner  is  not  imputable  to  the  firm.  For 
example,  if  one  partner  maliciously  prosecutes  a 
person  for  stealing  partnership  property,  the  firm  is 
not  answerable  unless  all  the  members  are,  in  fact, 
privy  to  the  malicious  prosecution.'  In  Gilbert  vs. 
Emmons,37  where  a  question  arose  as  the  liability 
of  one  partner  for  the  act  of  the  other  in  causing  the 
arrest  of  a  person  charged  with  the  larceny  of  money 
belonging  to  the  firm,  it  was  held  that  the  mere  knowl- 
edge and  consent  of  one  partner  that  the  other  should 
have  the  person  accused  arrested,  would  not  render 
the  partner  so  knowing  and  consenting,  liable  to  an 
action  for  malicious  prosecution.  It  was  necessary 
that  the  consent  should  be  of  such  character  as  to 
amount  to  advice  and  cooperation.  In  Grund  vs. 
Van  Vleck,38  a  question  arose  as  to  the  liability  of  one 
partner  for  the  tort  of  the  other,  and  it  was  held  that 
one  partner  cannot  involve  another  in  a  trespass  un- 
less in  the  ordinary  course  of  their  business,  and  in  a 
case  where  the  trespass  is  in  the  nature  of  a  taking 
which  is  available  to  the  partnership;  and  in  such  a 
case,  to  render  the  partner  liable  who  did  not  join  in 

*  42  El.,  143.  »  69  111.,  478, 
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the  commission  of  the  trespass,  he  must  afterwards 
have  concurred,  and  received  the  benefit  of  it.  Here 
no  part  of  the  debt  was  collected  by  the  commence- 
ment or  prosecution  of  the  proceedings  against  Barker, 
and  it  is  not  claimed  that  a  liability  exists  on  account 
of  receiving  any  benefit  from  the  arrest,  and  if  Rosen- 
krans  is  to  be  held  liable,  it  is  upon  the  ground  that 
he  was  a  member  of  the  firm  which  instituted  the  suit 
and  caused  the  arrest.  This,  under  the  authorities 
cited,  cannot  be  done.'* 

The  facts  were  in  this  case  that  when  Rosenkrans 
learned  what  had  been  done  he  notified  his  partner 
that  it  was  wrong,  and  advised  the  dismissal  of  the 
case,  and  under  his  advice  no  further  steps  were  taken 
to  prosecute  it.  Nor  was  the  prosecution  a  regular 
and  ordinary  proceeding  for  the  collection  of  a  debt, 
though  this  was  the  motive  in  the  prosecution.  But 
there  were  other  motives  and  the  decision  might  rest 
on  the  ground  that  the  act  of  prosecution  under  the 
facts  in  the  case  was  outside  the  scope  of  the  partner- 
ship business  and  indicated  private  malice  or  ill-will. 
The  case  is  so  understood  by  Mechem.39  It  is  well 
established  that  the  firm  is  liable  hi  a  civil  action  for 
the  negligence  of  one  partner,  committed  hi  the  trans- 
action of  partnership  business;  and  this  liability  ex- 
tends to  trespass,  fraud,  deceit,  misrepresentation, 
or  malice,  if  committed  in  the  scope  of  the  partnership 
business  and  in  furtherance  of  its  interests.  Other- 
wise the  doctrine  of  the  liability  of  the  princpial,  for 
the  torts  of  his  agent  would  not  apply.40  It  will  be 

"  Mechem  'a  Elements  of  Partner-  N.  Y.,  1;    Morehouse  vs.  Nor- 

ship,  sec.  205,  p.  138.  throp,  33  Conn.,  380;  Stanhope 

40  Haley  vs.  Oa*e,  142  Mass.,  316;  vs.    Swafford,    80     Iowa,    45; 

Hess  vg.  Lowrey,  122  Lnd.,  225;  Haney  Mfg.  Co.  vs.  Perkins,  78 

Collier  vs.  McOall,  84  Ala..  190;  Mioh.,  1;    Hyrne  vs.  Erwin,  23 

Strong  vs.  Bradner,  114  U.  8..  8.  C.,  226. 
Chester  vs.  Dicker-son,  64 
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noticed  that  in  the  authorities  cited  in  the  opinion  of 
the  court  just  quoted,  the  references  are  to  willful 
torts  and  violations  of  positive  law. 

In  Dogget,  Executrix  vs.  Dill,41  a  claim  against  a 
partnership  was  filed  in  the  probate  court  against  the 
estate  of  a  deceased  partner. 

It  was  insisted  that  a  partnership  demand  could 
not  be  allowed  against  the  individual  estate  of  a  de- 
ceased partner  until  the  legal  remedy  against  the  part- 
nership assets  and  surviving  partners  had  been  ex- 
hausted. 

The  Supreme  Court  decided  the  claim  was  properly 
allowed  in  the  Probate  Court,  and  said:  "We  have 
concluded  to  briefly  refer  to  some  of  the  authorities 
which  have  a  bearing  on  the  question,  with  the  view 
of  showing  that  the  decisions  of  this  court  are  fully 
sustained  by  the  weight  of  authority. 

"Story  on  Partnership,  Sec.  362,  says:  The 
doctrine  formerly  held  upon  this  subject  seems  to 
have  been,  that  the  joint  creditors  had  no  claim  what- 
soever in  equity  against  the  estate  of  the  deceased 
partner,  except  when  the  surviving  partners  were  at 
the  time,  or  subsequently  became,  insolvent  or  bank- 
rupt. But  that  doctrine  has  been  since  overturned, 
and  it  is  now  held,  that  in  equity  all  partnership  debts 
are  to  be  deemed  joint  and  several,  and  consequently 
the  joint  creditors  have,  in  all  cases,  the  right  to  pro- 
ceed at  law  against  the  survivors,  and  an  election  also 
to  proceed  in  equity  against  the  estate  of  a  deceased 
partner,  whether  the  survivors  be  insolvent  or  bank- 
rupt, or  not.'  The  same  doctrine,  but  in  different 
language,  is  declared  by  Story  in  his  work  on  Equity 
Jur.,  Sec.  676. 

"  108  111.,  663. 
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"Collyer  on  Partnership,  Sec.  580,  declares  the  law 
in  the  following  language:  'It  is  now  established 
beyond  controversy,  that  in  the  consideration  of  courts 
of  equity,  a  partnership  debt  is  several  as  well  as  joint, 
and  that  upon  the  death  of  a  partner  a  joint  creditor 
has  a  right  in  equity  to  proceed  immediately  against 
the  representative  of  the  deceased  partner  for  pay- 
ment out  of  his  separate  estate,  without  reference  to 
the  question  whether  the  joint  estate  be  solvent  or 
insolvent,  or  to  the  state  of  the  accounts  among  the 
partners/ 

"Dixon  on  Partnership,  113,  says:  'When  a 
liability  exists  the  creditor  may,  at  his  option,  either 
pursue  his  legal  remedies  against  the  survivor,  or  re- 
sort in  equity  to  the  estate  of  the  deceased,  and  this 
altogether  without  regard  to  the  state  of  the  accounts 
between  the  partners  themselves,  or  to  the  ability 
of  the  survivor  to  pay.' 

"Lindley  on  Partnership,  1053,  says:  'Whatever 
doubt  there  may  formerly  have  been  upon  the  subject, 
it  was  clearly  settled  before  the  judicature  acts,  that 
a  creditor  of  the  firm  could  proceed  against  the  estate 
of  the  deceased  partner  without  first  having  recourse 
to  the  surviving  partners,  and  without  reference  to 
the  state  of  the  accounts  between  them  and  the  de- 
ceased. See,  also,  Parsons  on  Mercantile  Law,  192; 
Adams'  Equity,  173;  Smith  on  Mercantile  Law,  48; 
3  Kent's  Com.,  63,  64,  and  note.'  " 

The  court  then  cites  English  cases  and  decisions 
of  the  Supreme  Court  of  the  United  States  and  of  the 
following  states:  Connecticut,  Indiana,  Mississippi, 
Vermont,  Arkansas,  New  Jersey,  Alabama,  Florida, 
Texas,  New  Hampshire,  and  then  proceeds:  "In 
New  York  and  Georgia  a  contrary  rule  has  been 
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adopted,  as  will  be  found  in  the  following  cases: 
Lamenas  vs.  Trustees,  11  Page  80;  Voorhis  vs.  Childs, 
17  N.  Y.,  354;  Bennett  vs.  Woolford,  15  Ga.,  213. 
Upon  an  examination  of  the  New  York  cases,  it  ap- 
pears that  the  rule  there  adopted  was  supposed  to  be 
predicated  on  the  old  English  cases,  and  when  the 
courts  of  England  established  the  doctrine  which  is 
laid  down  in  the  law  in  Devaynes  vs.  Noble,  1  Mer., 
529,  and  Wilkinson  vs.  Henderson,  I.  M.  &  K,  582, 
the  New  York  courts  refused  to  follow  the  English 
rule,  but  adhered  to  what  was  supposed  to  be  the  law 
in  England  as  declared  in  that  court  prior  to  that 
time.  Georgia  seems  to  follow  the  New  York  rule. 
In  a  late  case  in  Wisconsin,  (Sherman  vs.  Kreul,  42 
Wis.,  33),  the  Supreme  Court  says:  'We  are  dis- 
posed to  adopt  the  New  York  rule,  that  in  order  to 
recover  against  the  administrators  the  plaintiff  should 
allege  and  show  that  the  surviving  partner  is  insolvent.' 
It  is  also  claimed  by  the  appellant  that  the  New  York 
rule  has  been  adopted  in  North  and  South  Carolina, 
Ohio  and  Pennsylvania;  but  without  stopping  to 
determine  precisely  what  the  rule  of  the  courts  of  these 
states  may  be,  we  are  satisfied  that  the  decided  weight 
of  authority  is  in  harmony  with  the  rule  adopted  in 
this  State,  and  we  are  not  inclined  to  change  the  rule 
heretofore  adopted  in  this  State,  and  follow  the  doc- 
trine established  by  the  courts  of  New  York  and 
Georgia,  although  we  fully  recognize  the  great  ability 
of  those  courts." 

"It  is  also  claimed  that  Silverman  vs.  Chase  is  in 
conflict  with  Moline  Water  Power  &  Manf.  Co.  vs. 
Webster,  26  111.,  233,  and  Pahlman  vs.  Graves,  Id.  405. 
This  position  is,  in  our  judgment,  based  on  a  misappre- 
hension of  those  cases.  In  those  cases  there  was  a 
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controversy  between  partnership  and  individual  credi- 
tors, and  the  principle  of  marshaling  assets  was  applied, 
as  it  should  have  been.  Where  there  are  individual 
creditors  and  partnership  creditors,  there  is  no  doubt 
in  regard  to  the  law  that  all  individual  creditors 
have  a  prior  claim  against  the  individual  assets,  and 
an  individual  creditor  would  have  the  right  to  insist 
that  no  part  of  the  separate  assets  should  be  taken 
and  applied  in  payment  of  firm  debts  until  all  separate 
debts  had  been  paid  in  full.  This  familiar  rule  was 
applied  in  the  two  cases  referred  to,  and  also  in  the 
case  of  Ladd  vs.  Griswold,  4  Gilm.,  25.  But  there 
is  no  contest  between  individual  and  partnership 
creditors  here,  and  hence  the  doctrine  of  marshaling 
assets  does  not  apply.  In  this  case  no  claims  have 
been  presented  or  allowed  against  the  estate,  of  any 
character,  except  the  one  in  controversy,  and  no 
individual  creditor  is  resisting  the  allowance  of  the 
claim." 

"  But  independent  of  the  authorities,  we  are  satis- 
fied that  the  rule  holding  the  estate  of  a  deceased 
partner  primarily  liable  in  equity,  is  sound  in  principle. 
Doggett,  in  his  lifetime,  was  individually  liable  for 
this  debt,  and  if  he  had  been  sued,  and  a  judgment 
obtained  against  him,  any  of  his  individual  property 
would  have  been  liable  to  be  taken  and  sold  in  satis- 
faction of  the  debt.  It  is  true,  if  he  had  been  sued 
at  law  in  his  lifetime,  it  would  have  been  necessary 
to  join  his  partners  as  defendants  in  the  action;  but 
after  judgment,  it  was  not  necessary  to  exhaust  the 
partnership  assets  before  individual  property  could 
be  taken,  but  the  creditor  could  resort  to  such  property 
in  the  first  instance,  if  he  saw  proper.  Did  the  death 
of  Doggett  in  any  manner  change  the  liability  which 
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existed  on  this  contract  before  his  death?  We  think 
not.  The  liability  continued  as  before,  but  the 
remedy  to  enforce  that  liability  was  changed  from  a 
court  of  law  to  a  court  exercising  equitable  powers. 
The  death  of  a  debtor  may  extinguish  a  legal  remedy 
.on  a  joint  contract,  but  we  are  not  aware  that  it  has 
ever  been  held  that  the  death  of  a  debtor  could  ex- 
tinguish the  debt  or  discharge  the  estate  of  the  de- 
ceased." 

In  Arnold  vs.  Hagerman,  45  N.  J.  Eq.,  186,  17 
Atl.  Rep.,  93;  14  Am.  St.  Rep.,  712,  and  Mechem's 
Cases  on  Partnership,  p.  446,  the  court  said:  "In 
equity  a  partnership  is  for  some  purposes  deemed  a 
single  entity.  Thus,  when  the  property  involved 
in  the  business  of  a  partnership  is  to  be  applied  by  a 
court  of  equity  to  the  payment  of  debts,  that  property 
is  treated  as  belonging,  not  to  the  persons  composing 
the  firm,  but  to  a  distinct  debtor,  the  partnership, 
and  is  used  first  to  liquidate  the  debts  contracted 
in  the  business  of  that  debtor,  and  only  the  surplus, 
if  any,  is  surrendered  to  the  individual  partners. 
This  equitable  practice  rests  upon  the  presumed 
intention  of  the  partners  themselves,  and  hence  is 
primarily  considered  as  their  equitable  right  against 
each  other.  Consequently,  since  the  decision  of  Lord 
Eldon  in  ex  parte  Ruff  in,  6  Ves.,  119,  it  has  been 
generally  held  that  the  partners  could  put  an  end 
to  this  right,  and  that  if,  by  their  agreement,  the 
partnership  is  dissolved,  and  its  property  is  assigned 
to  one  of  their  number,  or  to  a  stranger  as  his  own, 
without  reservation  of  the  right,  the  right  to  have 
partnership  debts  paid  out  of  that  property  is  ex- 
tinct. Growing  out  of  this  right  of  partners  has 
arisen  a  corresponding  equity  in  partnership  creditors 
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to  have  their  debts  first  satisfied  out  of  the  firm  pro- 
perty, which  is  now  deemed  a  substantial  element  of 
then:  demands." 

The  presumed  intention  of  the  partners,  spoken 
of  by  the  court,  is  the  contract  of  partnership  itself, 
presumed  by  law,  when  the  partnership  is  entered 
upon,  namely,  that  the  partnership,  as  an  entity, 
shall  hold  the  title  to  the  property  of  the  firm  and 
that  the  individual  partner  shall  have  only  a  con- 
tingent interest  upon  accounting  and  settlement  of 
the  firm  affairs.  Of  course  when  the  firm  passes  the 
title  to  all  the  firm  property  this  contingent  interest 
is  gone ;  and,  of  course,  till  then,  the  individual  creditor 
of  the  individual  partner  can  take,  in  law  or  in  equity, 
from  the  partner,  of  the  partnership  property,  no 
more  than  the  partner  possesses,  which  is  nothing 
till  the  firm  debts  are  paid. 

This  branch  of  the  subject  seems  clear  and  reason- 
able. But  why  should  partnership  creditors  be  post- 
poned in  their  rights  against  the  partner's  individual 
estate  till  his  individual  creditors  have  been  satisfied, 
if  this  estate  happens  to  be  in  the  disposition  of  a 
court  of  probate,  equity,  or  bankruptcy?  Why  this 
sudden  change  of  liability?  If  there  is  a  solvent 
partnership  or  a  solvent  partner,  the  reason  is  not 
difficult  to  find,  and  it  is  simply  that  the  law  looks 
with  favor  upon  the  satisfaction  of  all  debts  and  in 
the  simplest  and  most  direct  manner  consonant  with 
justice.  But  the  rule  as  established  seems  to  go  too 
far,  inasmuch  as  it  will  not  permit  a  partnership 
creditor  to  file  his  claim  against  the  individual  estate 
of  the  partner  except  when  there  is  no  solvent  partner 
and  no  net  partnership  assets  at  all.  An  individual 
creditor  whose  interest  is  against  the  filing  of  partner- 
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ship  claims  against  the  estate  of  his  debtor  can  prevent 
this  by  presenting  to  a  heavily  indebted  partnership 
without  assets  something  of  the  value  of  a  second- 
hand sewing  machine.  This  defect  in  the  law  should 
be  remedied  by  statute. 

In  this  case  of  Arnold  vs.  Hagerman,  the  court 
further  said :  "The  fourth  proposition  denies  the  right 
of  the  complainant  to  impeach  this  assignment.  The 
assignment  was  in  the  form  sanctioned  by  our  statute. 
It  was  for  the  benefit  of  all  creditors  who  were  entitled 
to  any  share  in  the  property  assigned;  it  created  no 
preferences;  and  it  provided  for  no  delay  beyond 
what  was  necessary  for  the  execution  of  the  trust 
which  it  properly  declared.  Although  such  assign- 
ments do  hinder  creditors  from  obtaining  that  priority 
of  lien  which  otherwise  their  vigilance  might  secure, 
yet  they  are  not  on  that  account  within  the  meaning 
and  scope  of  the  statute  which  avoids  transfers  to 
defraud  creditors.  2  Pom.  Eq.  Jur.,  Sec.  994,  note. 
The  assignment  was  perfected  before  the  entry  of 
complainant's  judgments,  and,  as  it  operated  to 
divest  the  legal  title  of  the  debtors,  the  complainant's 
executions  did  not  become  a  lien.  The  assignment, 
as  we  construe  it,  placed  all  the  creditors  of  the  same 
class  upon  an  equal  footing,  and  in  such  cases  equality 
is  equity.  Consequently  both  in  law  and  in  equity, 
the  complainant  is  bound." 

The  right  of  a  partner  to  give  a  chattel  mortgage 
was  in  question  in  Hage  vs.  Campbell,  78  Wis.,  572; 
47  N.  W.  Rep.,  179;  23  Am.  St.  Rep.,  422.  In  regard 
to  this  right  the  court  said:  "The  mortgage  was 
given  by  Torger  Hage  on  behalf  of  the  firm,  in  the 
absence  and  without  the  knowledge  of  the  other 
partner,  Iver  Hage,  who  was  absent  in  Dakota. 
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We  suppose  one  partner  may,  without  the  consent 
of  his  co-partner,  being  absent,  pay  a  debt  or  execute 
a  mortgage  in  the  name  of  the  firm,  upon  partnership 
property,  to  secure  a  firm  debt.  The  power  of  each 
partner  to  bind  the  firm  fairly  extends  to  such  a 
transaction,  unless  restricted  by  the  articles  of  co- 
partnership, and  it  does  not  appear  that  there  was  any 
such  restriction  on  the  power  of  the  partner  in  this 
case.  It  was  clearly  within  the  scope  of  the  implied 
authority  of  Torger  to  execute  the  mortgage,  as 
much  as  selling  the  goods  or  collecting  the  debts  due 
the  firm.  This  proposition  seems  too  plain  to  require 
discussion.  The  mortgagee,  deeming  himself  insecure, 
took  possession  at  once  of  the  mortgaged  property, 
as  he  had  a  right  to  do,  and  employed  Torger,  as 
agent  or  clerk,  to  sell  the  goods  and  pay  over  the 
proceeds  to  him,  to  be  applied  upon  the  mortgage  debt. 
There  is  no  legal  objection  to  such  arrangement. 
It  certainly  did  not  create  any  secret  trust,  as  counsel 
suggests.  The  plaintiff  might  employ  the  mortgagor 
to  sell  the  goods  for  him  and  pay  over  the  proceeds 
of  all  sales  made." 

If  there  had  been  a  restriction  on  the  power  of  a 
partner  to  mortgage  in  the  partnership  contract,  it 
would  not  have  been  binding  on  the  mortgagee  without 
notice. 

The  question  of  marshaling  assets  came  up  in  the 
great  leading  case  of  Rodgers  vs.  Meranda,  7  Ohio  St., 
180.  The  firm  was  composed  of  Dever  and  Murray. 
The  firm,  being  insolvent,  assigned  its  assets  to  Meranda 
for  the  payment  of  firm  creditors,  and  Murray,  being 
insolvent,  assigned  all  his  property  to  Rodgers  for  the 
payment  of  his  individual  creditors.  Murray,  besides 
having  a  certain  capital  invested  in  the  firm,  had 
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loaned  to  it  a  large  amount  of  money  for  which  he 
held  its  note  which  was  included  in  his  assignment  to 
Rodgers. 

The  partnership  creditors  filed  their  claims  with 
both  Meranda  and  Rodgers,  the  creditors  of  Murray 
filed  their  claims  with  Rodgers,  and  Rodgers  himself, 
holding  as  assignee  of  Murray  the  note  against  the 
firm,  filed  this  claim  with  Meranda.  In  this  situation 
the  parties  sought  from  a  court  of  chancery  an  order 
of  distribution  according  to  the  law  in  the  case. 

In  the  decision  thereupon,  the  court  enters  into 
a  full  discussion  of  the  question  of  priorities,  and 
accounts  historically  and  ethically  for  the  priority 
of  the  individual  creditors  of  a  partner  over  the  firm 
creditors,  and  enforces  the  doctrine  of  non-competi- 
tion between  firm  and  partner  in  prohibiting  for  the 
benefit  of  creditors  the  filing  of  claims  against  either 
estate  by  the  one  or  the  other. 

The  following  are  extracts  from  the  opinion  of 
the  court:  "It  is  well  settled  that,  in  the  distribution 
of  the  assets  of  insolvent  partners,  the  partnership 
creditors  are  entitled  to  a  priority  in  the  partnership 
effects;  so  that  the  partnership  debts  must  be  settled 
before  any  division  of  the  partnership  funds  can  be 
made  among  the  individual  creditors  of  the  several 
partners.  This  is  incident  to  the  nature  of  partnership 
property.  It  is  the  right  of  a  partner  to  have  the 
partnership  property  applied  to  the  purposes  of  the 
firm;  and  the  separate  interest  of  each  partner  in 
the  partnership  property  is  his  share  of  the  surplus 
after  the  payment  of  the  partnership  debts.  And 
this  rule,  which  gives  the  partnership  creditors  a 
preference  in  the  partnership  effects,  would  seem  to 
produce,  in  equity,  a  corresponding  and  correlative 
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rule,  giving  a  preference  to  the  individual  creditors 
of  a  partner  in  his  separate  property/' 

"It  originated  as  a  consequence  of  the  rule  of 
priority  of  partnership  creditors  in  the  joint  estate, 
and  for  the  purpose  of  justice,  became  necessary  as  a 
correlative    rule.     With    what    semblance    of    equity 
could  one  class  of  creditors,  in  preference  to  the  rest, 
be  exclusively  entitled  to  the  partnership  fund,  and, 
concurrently  with  the  rest,  entitled  to  the  separate 
estate  of  each  partner?    The  joint  creditors  are  no 
more  meritorious  than  the  separate  creditors;  and  it 
frequently  happens,  that  the  separate  debts  are  con- 
tracted to  raise  means  to  carry  on  the  partnership 
business.     Independent  of  this  rule,  the  joint  creditors 
have,  as  a  general  thing,  a  great  advantage  over  the 
separate  creditors.    Besides  being  exclusively  entitled 
to  the  partnership  fund,  they  take  their  distributive 
share  hi  the  surplus  of  the  separate  estate  of  each 
of  the  several  partners,   after  the  payment  of  the 
separate  creditors  of  each.    It  is  a  rule  of  equity, 
that  where  one  creditor  is  in  a  situation  to  have  two 
or  more  distinct  securities  or  funds  to  rely  on,  the 
court  will  not  allow  him,  neglecting  his  other  funds, 
to  attach  himself  to  one  of  the  funds  to  the  prejudice 
of  those  who  have  a  claim  upon  that,  and  no  other 
to  depend  upon.     And  besides  the  advantage  which 
the  joint  creditors  have,  arising  from  the  fact  that  the 
partnership  estate  is  usually  much  the  largest,  as  men 
in  trade,  in  a  great  majority  of  cases,  embark  their  all, 
or  the  chief  part  of  their  property,  in  it;  and  besides 
their  distributive  rights  in  the  surplus  of  the  separate 
estate,  of  the  other  partners  the  joint  creditors  have  a 
degree  of  security  for  their  debts  and  facilities  for 
recovering  them,  which  the  separate  creditors  have 
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not;  they  can  sell  both  the  joint  and  the  separate 
estate  on  execution,  while  the  separate  creditor  can 
sell  only  the  separate  property  and  the  interest  in  the 
joint  effects  that  may  remain  to  the  partners,  after 
the  accounts  of  the  debts  and  the  effects  of  the  firm 
are  taken,  as  between  the  firm  and  its  creditors, 
and  also  as  between  the  partners  themselves.  With 
all  these  advantages  in  favor  of  partnership  creditors, 
it  would  be  grossly  inequitable  to  allow  them  the  ex- 
clusive benefit  of  the  joint  fund,  and  then  a  concurrent 
right  with  individual  creditors  to  an  equal  distribution 
in  the  estate  of  each  partner." 

"Where  the  partnership  has  become  insolvent, 
and  there  are  no  partnership  assets  for  distribution, 
and  no  living  solvent  partner,  it  has  been  uniformly 
conceded  that  the  principle  of  the  rule  does  not  apply." 

"The  remaining  matter  for  determination,  in 
this  case,  involves  the  inquiry,  whether,  in  case  of  an 
indebtedness  for  money  lent  to  the  partnership  by  a 
partner  who  afterward  becomes  insolvent,  the  separate 
creditors  of  the  latter  shall  be  entitled  therefor  to  a 
pro  rata  distribution  with  the  partnership  creditors, 
out  of  the  joint  fund.  It  is  claimed  that  the  liability 
of  the  firm  to  a  partner  for  money  loaned  is  a  partner- 
ship debt,  and  that  the  individual  creditors  of  that 
partner  are,  in  equity,  entitled  to  an  equal  distribution 
therefor,  out  of  the  partnership  property.  On  the 
other  hand  it  is  claimed  that  as  each  partner  is  in- 
dividually liable  for  the  debts  of  the  firm,  and  as  no 
partner  can  be  allowed  to  participate  with  his  own 
creditors  in  the  distribution  of  a  fund  the  separate 
creditors  of  a  partner,  as  they  can  only  claim  through 
the  rights  of  their  debtor,  cannot  be  allowed  such 
participation  with  the  joint  creditors." 

VoL  VIII.— «. 
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Lord  Eldon  said:  *  'There  has  long  been  an  end 
of  the  law  which  prevailed  in  the  time  of  Lord  Hard- 
wicke,  whose  opinion  appears  to  have  been  that  if  the 
joint  estate  lent  money  to  the  separate  estate  of  one 
partner,  or  if  one  partner  lent  to  the  joint  estate,  proof 
might  be  made  by  the  one  or  the  other,  in  each  case. 
That  has  been  put  an  end  to,  among  other  principles, 
upon  this  certainly,  that  a  partner  cannot  come  in 
competition  with  separate  creditors  of  his  own,  nor 
as  to  the  joint  estate  with  the  joint  creditors.  The 
consequence  is,  that  if  one  partner  lends  £1000  to  the 
partnership,  and  they  become  insolvent  in  a  week, 
he  cannot  be  a  creditor  of  the  partnership,  though 
the  money  was  supplied  to  the  joint  estate;  so,  if  the 
partnership  lends  to  an  individual  partner,  there  can 
be  no  proof  for  the  joint  against  the  separate  estate; 
that  is,  in  each  case  no  proof  to  affect  the  creditors, 
though  the  individual  partners  may  certainly  have 
the  right  against  each  other." 

"Inasmuch  as  an  individual  partner  could  not 
himself  come  in  and  compete  with  the  partnership 
creditors,  who  are  in  fact  his  own  creditors,  in  the 
distribution  of  the  fund,  and  thereby  prejudice  those 
who  are  not  only  creditors  of  the  partnership  but  also  of 
himself;  therefore  the  separate  creditors  of  a  partner 
could  not  enforce  any  claim  to  a  distributive  share  of  the 
joint  effects  against  the  partnership  creditors,  which 
could  not  have  been  enforced  by  the  partner  himself, 
for  his  own  benefit.  Story  on  Partnership,  Sec.  390. 
The  rule,  however,  that  these  several  funds  are  to  be 
thus  administered  as  they  stood  at  the  time  of  the 
insolvency,  is  to  be  received  with  this  important 
limitation,  that  it  does  not  apply  in  case,  either  where 
the  effects  obtained,  creating  the  debt,  were  taken  from 
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the  separate  estate  to  augment  the  joint  estate,  or 
from  the  joint  estate  to  augment  the  separate  estate, 
fraudulently,  or  under  circumstances  from  which  fraud 
may  be  inferred,  or  under  which  it  would  be  implied.'1 

"Judgment  of  the  common  pleas  reversed;  and 
ordered  that  the  separate  effects  of  Peter  Murray  be 
distributed  pro  rata  first  among  his  individual  creditors, 
before  any  application  thereof  be  made  to  the  payment 
of  the  partnership  debts  of  Dever  &  Murray;  and 
that  the  partnership  effects  be  applied  first  to  the  pay- 
ment of  the  partnership  debts,  irrespective  of  the  claim 
of  the  partner,  Peter  Murray,  for  money  loaned  by  him 
to  the  firm." 

Notwithstanding  the  reasoning  of  the  court,  which 
is  forcible  and  announces  the  law,  it  would  appear  to  the 
writer  that  it  would  be  more  consonant  with  principle 
and  justice,  if  the  firm  creditor  were  allowed  to  assign 
to  the  individual  estate  his  interest  in  the  firm  proprety 
and  thereupon  share  with  the  individual  creditors. 

In  Harris  vs.  Peabody,  73  Me.,  262,  the  partners 
were  Williams  and  Norton;  the  assets  of  the  partner- 
ship amounted  to  one  dollar  and  nineteen  cents;  Nor- 
ton's individual  estate  had  no  assets;  Williams' 
estate  amounted  to  about  $1,200.  The  assets  were  in 
the  hands  of  a  court  of  bankruptcy.  The  claims  filed 
were  as  follows:  Against  the  firm,  $2,200;  against 
Williams,  $1,100;  against  Norton,  no  claims. 

The  partnership  creditors  claimed  a  pro  rata 
dividend  from  the  separate  estate  of  Williams,  pan 
passu,  with  his  individual  creditors;  but  the  judge 
in  the  lower  court  denied  the  claim  and  decreed  that 
the  assets  of  Williams  should  be  distributed  among  his 
individual  creditors. 

On   appeal    this    decision    was   reversed.    There 
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was  no  solvent  partner,  and  no  net  or  available  proceeds 
from  the  joint  estate. 

"If  there  is  no  available  joint  estate  and  no  solvent 
partner,  then  the  creditors  of  the  partnership  have  no 
exclusive  fund  to  exhaust,  and  may  share  concurrently 
with  the  separate  creditors  of  the  separate  estate." 

Though  when  there  are  any  available  joint  assets, 
however  small  in  value,  the  general  rule  of  marshaling 
the  assets  would  apply.  Net  or  available  proceeds  are 
proceeds  after  court  expenses  are  paid. 

Judgment  against  a  partnership  is  a  lien  against 
the  individual  real  estate  of  each  partner  equally  with 
judgments  against  them  personally.  The  bearing  of 
this  fact  on  the  doctrine  of  marshaling  assets  in  courts 
of  insolvency  may  be  seen  in  the  following  statement 
taken  from  the  decision  in  Meech  vs.  Allen,  17  N.  Y., 
300,  72  Am.  Dec.,  465. 

"As  there  is  no  doubt  that  at  law  the  judgment  for 
a  partnership  debt  attaches  and  becomes  a  lien  upon  the 
real  estate  of  each  of  the  partners,  with  the  same 
effect  as  if  such  judgment  were  for  the  separate  debt 
of  such  partner,  it  is  obvious,  from  the  preceding  au- 
thorities, that  the  theory  upon  which  the  complaint 
was  drawn  is  erroneous.  The  principle  that  the  separ- 
ate property  of  an  individual  partner  is  to  be  first  applied 
to  the  payment  of  his  separate  debts  has,  as  we  have 
seen,  never  been  held  to  give  priority,  as  to  such  prop- 
erty, to  a  subsequent  judgment  for  an  individual  debt 
over  a  prior  judgment  for  a  partnership  debt.  It  is 
true  that  courts  of  equity  will  sometimes  give  to  a 
mere  equitable  lien,  which  is  prior  in  point  of  time, 
a  preference  over  a  subsequent  judgment;  but  this 
will  be  done  only  where  such  prior  lien  is  specific  in  its 
character,  as  in  the  case  of  White  vs.  Carpenter,  2 
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Paige  (N.  Y.),  219.  The  mere  general  equity  of  the 
separate  creditors  to  have  their  debts  first  paid  out  of 
the  individual  property  of  the  partners  does  not 
amount  to  a  lien  at  all,  much  less  a  lien  of  the  kind 
necessary  to  give  it  a  preference  over  a  judgment  for 
a  partnership  debt  " 


CHAPTER  IV. 
MISCELLANEOUS  SUBJECTS. 

SECTION  50.     NEGOTIABLE  PAPER. 

A  partner  who  signs  the  firm  name  to  a  note  or 
other  instrument  without  authority,  express  or  im- 
plied, is  chargeable  personally  upon  the  instrument.1 
But  the  declaration  should  be  against  him  alone,  and 
not  against  all  the  partners.2 

So,  also,  one  who  takes  such  a  bill  or  note  in 
satisfaction  of  a  claim  against  a  partnership  may 
repudiate  the  note  or  bill  and  charge  the  partnership 
upon  the  old  claim.3  And,  of  course,  one  who  takes 
such  a  bill  in  conditional  payment  of  a  claim  against 
a  partnership  may  repudiate  it  and  hold  the  firm 
liable  on  the  claim. 

And  he  may,  if  the  bill  or  note  is  dishonored,  en- 
force it  against  the  partner  who  executed  it,  and  also 
proceed  against  the  firm  upon  the  claim,  even  after 
judgment  upon  the  bill,  unless  he  has  assigned  his 
judgment  upon  the  bill  or  note.4  For  a  bill  given  in 
conditional  payment  of  a  claim  becomes,  in  effect, 
from  the  moment  of  its  dishonor,  a  collateral  security 
for  the  claim,  and  an  unsatisfied  judgment  upon  a 
collateral  security  is  no  bar  to  an  action  upon  the 
principal  debt.5 

A  partnership  cannot  be  charged  upon  a  bill  or 

1  Lang  vs.  Waring,  17  Ala.,  145;  Seward    vs.     L'Estrange,     36 

Silvers  vs.  Foster,  9  Kas.,  56;  Tex.,  295. 

Finney  vs.  Allen,  7  Mo.,  416.  4  Hill  vs.  Marcy.,  49  N.  H.,  265. 

1  Mitchell  vs.  Ostrom,  2  Hill,  520.  8  Davis  vs.   Anable,   2  Hill,  339; 
1  Pen-in  vs.  Keene,   19  Me.,  355;  Corn  Co.  vs.  Babcock,  57  Barb. 

Goodspeed    vs.     South    Bend  231;  Bank  vs.  Chaney,  10  W. 

Co.,  45  Mich.,  237;  Patterson  N.  (Pa.),  137. 

vs.     Camden,     25     Mo.,     13; 
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note  unless  it  is  executed  in  the  firm  name  or  in  the 
name  of  all  the  partners.  But  any  name  under  which 
the  firm  has  carried  on  its  business  will  be  sufficient 
to  charge  the  partnership.8 

Similarly  a  bill  payable  to  a  firm  must  be  indorsed 
in  the  firm  name,  or  in  the  name  of  all  the  partners.7 

Dormant  partners  are  liable  upon  negotiable 
paper  executed  by  a  partner  in  the  firm  name,  although 
the  proceeds  were  misapplied  by  the  partner  in  fraud 
of  the  firm.  Even  if  the  bill  was  given  to  the  payee 
for  other  than  firm  purposes,  the  firm  would  be  liable 
to  a  bona  fide  purchaser  for  value,  before  maturity, 
and  without  notice.8 

No  bill  or  note  is  good  against  a  firm  in  the  hands 
of  one  receiving  it  from  a  partner  with  notice  of  lack 
of  authority  on  the  part  of  the  partner  to  execute  it, 
and  a  subsequent  purchaser  with  notice  of  his  in- 
dorser's  defective  title  would  stand  in  his  shoes.  The 
execution  of  a  firm  bill  or  note  known  not  to  be  in  the 
interest  of  the  firm  or  in  relation  to  its  business,  puts 
the  payee  upon  inquiry  as  to  authority  and  to  proof 
of  the  same.9 

In  Wait  vs.  Thayer,  118  Mass.,  473,  the  following 
instruction  to  the  jury  was  approved: 

Each  partner  in  a  trading  firm,  such  as  that  of 
which  Lyman  was  a  member,  has  implied  authority 
to  bind  the  firm  by  simple  contracts  made  in  their 

6  Pitts  vs.  Waugh,  4  Mass.,  424;  e vs.  ,  13  Com.      Bench 

Dryer  vs.  Sander,  48  Mo.,  400;  Rep.,    N.    S.,    278;    Reuben 

Nat.  Bank  vs.  Thomas,  47  N.  vs.    Cohen,    48    Cal.,    545; 

Y.,  15;  Siegel  vs.  Chidsey,  28  Wittram  vs.  Van  Wormer.  44 

Pa.,  279;  Milner  vs.  Downer,  111.,  525;   Ditts   vs.    Lansdale, 

19  Vt.,  14;  Wright  vs.  Hooker,  49  Ind.,  521;  Davis  vs.  Smith, 

8  N.  Y.,  51;  Gavin  vs.  Walker,  27  Minn.,    390;    Burleigh   vs. 

14  Lea.,  643.  Parton,  21  Tex.,  585;  Roberts 

7  Cooper  vs.  Bailly,  52  Me.,  230.  vs.    Pepple,    55    Mich.,    367; 

8  Gavin    vs.    Walker,    14    Lea,  Hickman  vs.  Kinkle,  27  Mo., 

643;  vs. ,  1  Cromp-  401;   Howell   vs.   Wilcox   Co., 

ton  and  Jervis,  316.  12  Neb.,  177. 
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names,  relating  to  the  partnership,  and  within  its 
general  scope  and  ordinarily  incident  to  its  business, 
and  thus  to  draw  and  to  accept  bills  of  exchange,  and 
to  make  and  indorse  promissory  notes.  But  if  one 
of  the  partners,  without  the  consent  of  the  others, 
gives  the  note  or  indorsement  of  the  firm  for  money 
borrowed  for  his  private  use,  or  gives  such  note  or 
indorsement  in  payment  of  his  private  debt,  the  holder 
of  the  note,  if  he  had  notice,  cannot  collect  it  of  the 
firm.  And  it  is  not  necessary  that  express  notice  or 
knowledge  that  the  money  borrowed  is  for  the  private 
use  of  the  partner,  or  that  it  is  given  in  payment  of 
his  private  debt,  should  be  fixed  upon  the  holder  of 
such  note.  Circumstances  from  which  this  knowl- 
edge may  be  inferred,  or  which  ought  to  have  put  him 
on  inquiry,  are  sufficient  to  exonerate  the  firm.  It 
is  now  admitted  that  the  note  in  suit,  although  in- 
dorsed by  Sergeant,  one  of  the  firm,  in  the  name  of 
the  firm,  was  in  fact  given  for  the  private  use  and 
benefit  of  Warner,  another  partner,  and  who  has  been 
defaulted  in  this  suit.  And  it  is  also  admitted  that 
the  indorsement  by  Sergeant  was  made  without  the 
knowledge  of  Lyman.  Against  him  the  present  plaint- 
iff cannot  maintain  this  action,  if  the  defendant  has 
shown,  the  burden  of  proof  being  upon  him,  that  at 
the  time  the  plaintiff  took  the  note  from  Warner,  and 
advanced  his  money  upon  it,  the  plaintiff  had  notice 
or  knowledge,  that  the  money  was  for  the  private  use 
of  Warner,  or,  if  the  circumstances  under  which  he 
took  the  note  and  advanced  his  money,  were  such  as 
to  authorize  an  inference  of  his  knowledge,  or  which 
ought  to  have  put  him  on  inquiry  as  to  the  real  char- 
acter of  the  transaction.  In  determining  this  ques- 
tion it  will  be  the  duty  of  the  jury  to  consider  the 
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manner  in  which  this  note  was  made  and  indorsed, 
the  alterations  or  additions  made  in  it  by  Warner  in 
the  presence  of  the  plaintiff,  the  respects  from  which 
this  note  differs  from  that  on  which  a  loan  was  form- 
erly made  by  this  plaintiff  to  the  firm,  and  all  other 
evidence  in  the  case  tending  to  show  whether  or  not 
the  plaintiff  had  notice  or  knowledge  that  the  money 
he  advanced  on  the  note  in  suit  was  for  the  private  use 
of  Warner.  And  if  the  jury  find  that  the  plaintiff  had 
such  notice  or  knowledge,  or  that  the  proved  facts 
and  circumstances  under  which  he  took  the  note  and 
advanced  the  money,  were  such  as  ought  to  have  put 
him  on  inquiry,  or  from  which  his  knowledge  may 
be  inferred,  they  should  return  a  verdict  for  the  de- 
fendant; otherwise  they  should  find  for  the  plaintiff. 

But  the  firm  will  be  bound  to  a  purchaser  of  the 
note  for  value  without  notice  of  the  partner's  abuse 
of  authority  although  the  original  payee  or  indorsee 
had  such  notice.10 

The  firm  signature  or  indorsement  may  by  its 
form  be  constructive  notice  that  the  note  was  not 
negotiable  in  the  ordinary  regular  course  of  firm  busi- 
ness, as  when  written  on  the  back  of  the  note  before 
the  payee's  indorsement  or  with  the  word  "surety" 
added,  or  as  co-maker  with  a  third  party;  in  all  such 
cases  the  taker  of  the  note  is  put  upon  inquiry  as  to 
the  partner's  authority.11 

A  belongs  to  the  firm  of  B  &  Co.,  and  also  to  the 
firm  of  C  &  Co.  He  signs  the  name  of  B  &  Co.  to  a 
note  payable  to  C  &  Co.,  then  indorses  it  in  the  name 

10  Porter  vs.  White,  39  Md.,  613;  "  West  Savings  Bank  vs.  Shaw-nee, 

Boardman  vs.  Gore,  15  Mass.,  95  U.  S.,  557;  Rollins  vs  Stev- 

331;   First   Bank  vs.   Morgan,  ens,  31  Me.,  454;  First  Bank 

73  N.  Y.,  593;  Moorehead  vs.  vs.     Breese,    39     Iowa,     640; 

Gilmore,   77   Pa.,    118;   Fuller  Rolston   vs.   Click,   1   Stewart 

vs.  Percival,  126  Mass.,  381.  (Ala.),  526. 
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of  C  &  Co.,  and  delivers  it  to  D,  who  is  a  creditor  of 
C  &  Co.  D  sues  B  &  Co.  on  the  note,  and  the  firm  is 
held  liable,  although  in  fact  the  execution  of  the  note 
by  A  was  an  abuse  of  authority.12 

The  note  was  regular  in  form;  to  D  nothing  ap- 
peared in  the  transaction  that  was  irregular,  or  that 
would  put  him  on  inquiry;  and  so  it  was  a  matter  of 
fact  that  these  trading  firm  names  were  signed  by  a 
partner  whose  general  authority,  till  its  absence  was 
brought  home  to  the  parties  who  took  the  firm  paper 
in  regular  course,  was  to  be  presumed. 

In  Freeman's  Nat.  Bank  vs.  Savery,  127  Mass., 
75,  the  court  discusses  the  question  of  notices  as  fol- 
lows: "It  is  settled  that  one  who  takes  a  negotiable 
promissory  note  for  value,  before  maturity,  in  good 
faith,  and  without  knowledge  of  any  defect  of  title, 
may  recover  upon  it,  although  facts  are  offered  in 
evidence  which  impeach  its  validity  between  ante- 
cedent parties.  A  suspicion  that  there  is  a  defect  of 
title,  or  a  knowledge  of  circumstances  that  might 
excite  suspicion  in  the  mind  of  a  cautious  person,  or 
even  gross  negligence  not  amounting  to  evidence  of 
fraud,  or  bad  faith,  will  not  defeat  the  title  of  the  pur- 
chaser." 

"When  the  defect  or  infirmity  of  title  to  the  bill 
or  note  however,  appears  on  its  face  at  the  time  of  the 
transfer,  it  was  said  in  Goodman  vs.  Simonds,  that 
the  question  whether  the  party  who  took  it  had  notice 
or  not,  was  a  question  of  construction,  and  must  be 
determined  by  the  court  as  a  matter  of  law;  as,  where 
a  person  who  took  a  bill  which  appeared  upon  its  face 
to  be  dishonored,  was  held  not  to  have  the  rights  of 
a  bona  fide  holder;  or  where  one  taking  a  note  so 

11  Murphy  vs.  Camden,  18  Mo.,  122;  Miller 
vs.  Consolidation  Bank,  48  Pa.,  514. 
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marked  as  to  show  for  whose  benefit  it  was  to  be  dis- 
counted was  presumed  to  have  knowledge  of  what 
the  note  imported.  A  party  must  be  presumed  to 
know  the  contents  and  true  meaning  of  a  written 
instrument  which  he  takes  as  evidence  of  title,  or  of 
contract,  and  when  it  is  in  form  of  negotiable  paper, 
to  know  the  construction  which  must  be  given  to  it, 
with  reference  to  the  time  when  it  is  transferred  to 
him,  and  the  order  of  the  several  names  then  upon  it. 
If  the  attempt  is  to  impeach  the  title  by  facts  accru- 
ing between  other  parties,  independent  and  outside 
of  the  instrument  itself,  the  question  whether  the  pur- 
chaser had  knowledge  of  them  is  a  question  of  fact 
for  the  jury,  to  be  proved  by  showing  that  they  were 
directly  communicated  to  him,  or  by  proof  of  circum- 
stances from  which  notice  must  be  presumed." 

Notice  that  the  discussion  is  on  a  case  where 
authority  is  implied  and  therefore  exists  as  far  as  the 
public  is  concerned,  and  the  question  is  whether  an 
innocent  third  party  should  suffer  through  the  abuse 
of  authority  of  the  agent  of  another. 

The  defenses  of  the  maker  to  negotiable  paper  in 
the  hands  of  a  bona  fide  holder  for  value,  before  ma- 
turity, and  without  notice  of  the  existence  of  any 
defects  therein,  are  non-execution,  fraud  in  execution 
(not  fraud  in  consideration,  want  or  failure  of  con- 
sideration, immorality  or  duress),  statutory  illegality 
and  incapacity  of  the  maker.  Therefore,  if  the  part- 
ner has  no  authority,  express  or  implied,  to  sign  the 
firm  name  to  negotiable  paper,  it  has  never  been 
executed  by  the  firm,  and  the  holder  cannot  recover. 

In  a  trading  firm  the  partner  has  implied  au- 
thority, but  not  in  a  non-trading  firm;  and  therefore, 
to  enable  a  plaintiff  to  recover  upon  negotiable  paper, 
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given  by  a  partner  in  a  non-trading  firm,  he  must 
show  the  consent  of  the  other  partners,  or  such  a  situa- 
tion or  such  usage,  as  will  take  the  case  out  of  the 
general  rule.13 

SECTION  51.    NEW  OBLIGATIONS. 

No  liquidating  partner,  or  any  partner,  after  dis- 
solution of  the  firm,  has  power  to  create,  as  a  rule, 
any  new  obligation  or  to  make  or  sign  any  negotiable 
paper.  The  surviving  partner  or  partners,  who  take 
the  title  to  the  property  on  the  death  of  a  partner, 
hold  this  title  in  trust  for  the  purpose  of  closing  up 
the  business,  and  cannot  mortgage  the  property  or 
borrow,  except  when  necessary  to  preserve  the  estate 
and  meet  its  obligations.  Inasmuch  as  the  entity 
of  the  firm  now  speaks  through  them,  and  no  other 
consent  is  possible,  their  powers  are  somewhat  more 
extended  than  those  of  other  partners  after  dissolu- 
tion.14 They  could  not,  however,  bind  the  estate  of 
the  deceased  partner  by  any  new  obligation.15 

SECTION  52.    SET-OFF. 

Inasmuch  as  the  title  to  the  property,  including 
choses  in  action,  passes  to  the  surviving  partner,  so 
in  suits  by  and  against  him,  whether  originating  in 
partnership  transactions  or  not,  individual  claims 
may  be  set  off  against  partnership  claims,  and  vice 
versa,  on  either  side,  as  though  individual  and  part- 
nership credits  and  debits  were  from  one  and  the  same 
source.  This  doctrine  of  identity  is  carried  so  far 
that  when  the  surviving  partner  died,  it  was  held 

u  Smith  vs.  Sloan,  37  Wis.,  285;  U.  S.,  648;  Barton  vs.  Love  joy, 

Harris  vs.  Baltimore,  73  Md.,  56    Minn.,    380;    Buckley    vs. 

22;  Levi  vs.  Latham,  15  Neb.,  Barber,  6  Exchequer  Rep.,  164. 

509.  "  Smith  vs  Ayer,  101  U.  S.,  320; 

M  Durant  vs.  Pierson,  124  N.  Y.,  Junes  VB.  Walker,  103  U.  S., 

444;  Emerson  vs.  Senter,  118  444. 
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that  the  right  of  widow's  award  applied  to  partner- 
ship assets.  It  would  seem  that  this  was  carrying 
the  doctrine  too  far,  as  the  surviving  partner  must 
account  with  the  representative  of  the  deceased  .part- 
ner's estate,  and  that  the  award  ought  not  be  allowed 
out  of  property  held  in  trust.18 

SECTION  53.    DEEDS. 

A  deed  should  name  the  partners  as  grantees, 
and  add  the  firm  designation  to  indicate  the  relation 
in  which  they  hold  the  land;  and  a  deed  specifying 
the  grantees  only  by  the  partnership  name  will,  ac- 
cording to  the  jurisdiction,  either  pass  the  legal  title 
to  the  partners  whose  names  are  included  in  the  firm 
designation,  if  any,  or  be  deemed  in  equity  a  contract 
to  convey,  and  constitute  the  grantor,  who  retains 
the  legal  title,  a  trustee  for  the  firm,  as  one  partner 
would  be,  if  the  legal  title  passed  to  him." 

It  has  been  held  in  Illinois  that  a  deed  made  to  a 
partnership  in  the  firm  name,  does  not  amount  to 
color  of  title,  because,  the  partnership  not  being  a 
legal  person,  there  is  no  legal  grantee.18 

SECTION  54.    GARNISHMENT. 

On  judgment  against  an  individual  partner,  a 
debtor  of  the  firm  cannot  be  garnished,  since  he  is 
not  for  the  reason  of  being  indebted  to  the  firm,  a 
debtor  of  the  individual  partner,  and  since  partner- 
ship property  and  assets  cannot  be  taken  on  execu- 

u  Holbrook   vs.    Lackey,   13   Met-  right;  Hughes  vs.  Trahern,  64 

calf,  132;  Ames'  Cases  on  Part-  111.,  48. 

nership,    page    160   and  note;  1T  Beaman   vs.    Whitney,   20   Me., 

Bossett   vs.   Miller,   39   Mich.,  413;   Morse   vs.  Carpenter,    19 

133;  Strange  vs.  Graham,  56  Vt.,  613;  Silver-man  vs.  Kristu- 

Ala.,     614;     Robertshaw     vs.  pek,    162    111.,   222;   Todd   vs. 

Hanway,  52  Miss.,  713;  contra:  Rines,  9  C.  L.  J.  (Minn.),  338. 

only  an  equitable,  not  legal,  18  Burns  vs.  Edwards,  163  111.,  494. 
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tion  upon  judgment  against  the  individual  partner.19 
But  on  judgment  against  a  partnership,  a  debtor 
of  an  individual  partner  may  be  garnished,  since  the 
property  of  the  individual  partner  is  subject  to  levy 
of  execution  on  such  judgment.20 

SECTION  55.     EXECUTION. 

In  Newell  vs.  Townsend,  6  Sim.,  419,  one  partner 
died  before  the  writ  of  execution  on  judgment  against 
the  firm  came  into  the  hands  of  the  sheriff.  Held, 
that  as  the  title  had  changed,  the  sheriff  could  acquire 
no  right  in  the  property  under  the  writ,  and  that  an 
injunction  would  lie  to  restrain  him  from  interfering 
with  the  effects  of  the  partnership. 

SECTION  56.     NOMINAL  PARTNER. 

In  a  firm  of  Secor,  Swan  &  Co.,  Secor  was  a 
nominal  partner  only.  Goods  were  sold  to  the  firm 
under  the  supposition  that  this  Secor  was  the  Secor 
who  had  formerly  been  a  member  of  the  firm  but 
lately  retired.  However,  in  a  suit  against  the  firm, 
Secor,  nominal  partner,  was  made  a  party  defendant, 
and  set  up  the  defense  that  no  credit  had  been  ex- 
tended to  the  firm  on  account  of  his  nominal  connec- 
tion with  it.  Nevertheless,  he  was  held  liable,  the 
court  saying: 

1  'Perhaps  a  reasonable  rule  might  be  stated  thus : 
Where  one  is  held  forth  to  the  world  as  a  partner,  the 
first  question  is,  was  he  so  held  out  by  his  own  au- 
thority, assent,  or  connivance,  or  by  his  negligence? 

19  Johnson  vs.  King,   6  Humphrey  Towne  vs.  Leach,  32  Vt.,  747. 

233;  Winston  vs.  Ewing,  1  Ala.,  ^Stevens    vs.    Perry,    113    Mass., 

129;    Day    vs.    McQuillan,    13  380;  Straus  vs.  Kerngood,  21 

Minn.,  205;  Sheedy  vs.  Second  Grat.,  584;  contra:       Weaver 

Bank,  62  Mo.,   17;  Myers  vs.  vs.  Weaver,  46  N.  H.,  188. 
Smith,     29     Ohio     St.,     120; 
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If  by  his  authority,  consent,  or  connivance,  the  pre- 
sumption is  absolute  that  he  was  so  held  out  to  every 
creditor  or  customer.  If  so  held  out  by  his  own 
negligence  only,  he  should  be  held  only  to  a  creditor 
who  had  been  actually  misled  thereby."  21 

SECTION  57.    EXEMPTIONS. 

At  the  trial  of  the  case  of  Pond  vs.  Kimball,  in 
the  Superior  Court  of  Middlesex  County,  Massachu- 
setts, it  appeared  that  plaintiffs  were  copartners;  that 
all  the  property  attached  was  partnership  property; 
and  that  some,  if  not  all,  of  it  came  within  the  exemp- 
tion of  the  statute,  part  as  tools  and  implements, 
part  as  materials  and  stock,  unless  the  fact  that  it 
was  partnership  property  prevented  its  coming  within 
such  exemption.  The  presiding  judge  ruled  that  the 
fact  that  it  was  partnership  property  did  not  render 
it  liable  to  attachment  if  it  would  otherwise  have  been 
exempt.  This  decision  was  reversed  by  the  Supreme 
Court,  which  said: 

"The  exemption,  in  our  opinion,  is  several,  and 
not  joint.  It  applies  to  the  debtor  in  the  singular 
number,  and  is  personal  and  individual  only.  If  he 
desires  to  form  a  partnership  and  combine  his  means 
with  those  of  one,  or  more  than  one  other  person,  he 
must  take  the  precaution  to  retain  exclusive  owner- 
ship of  his  tools  and  implements,  allowing  the  use  of 
them  to  his  associates,  or  he  will  lose  entirely  the  bene- 
fit of  the  statutory  exemptions  as  to  that  kind  of 
property."  22 

»  Pofflon  vs.  Secor,  61  N.  Y.,  456.          M  Bond  vs.  Kimball,  101  Mass.,  105. 
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CHAPTER   I . 
DEFINITION  AND  CLASSIFICATION. 

SECTION  1.     DEFINITION. 

An  early  common  law  definition  of  a  corporation 
is  "a  franchise  created  by  the  King,  and  is  a  body 
constituted  by  policy,  with  a  capacity  to  take  and  do."  l 

The  famous  definition  of  Chief  Justice  Marshall 
in  the  Dartmouth  College  Case2,  was  as  follows: 

"A  corporation  is  an  artificial  being,  invisible, 
intangible  and  existing  only  in  contemplation  of  law. 
Being  the  mere  creature  of  law,  it  possesses  only  those 
properties  which  the  charter  of  its  creation  confers 
upon  it,  either  expressly  or  as  incidental  to  its  very 
existence.  These  are  such  as  are  supposed  best 
calculated  to  effect  the  object  for  which  it  was  created. 
Among  the  most  important  are  immortality,  and,  if 
the  expression  may  be  allowed,  individuality;  prop- 
erties by  which  a  perpetual  succession  of  many  per- 
sons are  considered  as  the  same,  and  may  act  as  a 
single  individual.  They  enable  a  corporation  to  man- 
age its  own  affairs,  and  to  hold  property  without  the 
perplexing  intricacies,  the  hazardous  and  endless 
necessity,  of  perpetual  conveyances  for  the  purpose 
of  transmitting  it  from  hand  to  hand.  It  is  chiefly 
for  the  purpose  of  clothing  bodies  of  men,  in  succession, 
with  these  qualities,  and  capacities,  that  corporations 
were  invented,  and  are  in  use.  By  these  means,  a 
perpetual  succession  of  individuals  are  capable  of 

1  4  Comyn.  Digest,  p.  465.  the    Supreme    Court    of    the 

1  Dartmouth    College    vs.    Wood-  United    States,    and    by    the 

ard,  4  Wheaton,  quoted  with  Supreme  Courts  of  the  various 

approval  in  many  decisions  by  states. 
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acting  for  the  promotion  of  the  particular  object, 
like  one  immortal  being." 

The  best  recent  definition  is  probably  the  follow- 
ing: 

"A  corporation  is  a  collection  of  natural  persons, 
joined  together  by  their  voluntary  action  or  by  legal 
compulsion,  by  or  under  the  authority  of  an  act  of 
the  legislature,  consisting  either  of  a  special  charter, 
or  of  a  general  permissive  statute,  to  accomplish  some 
purpose,  pecuniary,  ideal,  or  governmental,  author- 
ized, by  the  charter  or  governing  statute,  under  a 
scheme  of  organization,  and  by  methods  thereby 
prescribed  or  permitted;  with  the  faculty  of  having 
a  continuous  succession  during  the  period  prescribed 
by  the  legislature  for  its  existence,  of  having  a  cor- 
porate jiame  by  which  it  may  make  and  take  contracts, 
and  sue  and  be  sued,  and  with  the  faculty  of  acting 
as  a  unit  in  respect  of  all  matters  within  the  scope  of 
the  purposes  for  which  it  is  created."3 

Among  other  definitions  which  have  been  given, 
are  the  following: 

"An  artificial  person,  created  by  the  Legislature."  * 

"A  collection  of  individuals  united  in  one  body, 
under  such  a  grant  of  privileges  as  secures  a  succession 
of  members  without  changing  the  identity  of  the  body, 
and  constitutes  the  members  for  the  time  being,  one 
artificial  person,  or  legal  being,  capable  of  transacting 
some  kind  of  business  like  a  natural  person. ' ' 6 

"A  legal  person  with  a  special  name,  composed 

1  Definition  of  Seymour  D.  Thomp-  *  People    vs.    Watertown,    1    Hill 

•on,  in  10  Cy.,  pp.  143-4,  sub-  (N.  Y.),  616,  620   (quoted  in 

stantially    the    same    as    the  Sandford   vs.    New    York,    15 

definition  given  in  Thompson  How.  Pr.  (N.  Y.),  172;  Niagara 

on  Corporation.  Sec.  1.  County    vs.     People,    7    Hill 

•  South  Carolina  R.  Co.  vs.  Me  -  (N.  Y.),  504,  507.) 
Donald,  5  Ga.,  531,  535. 
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of  such  members  and  endorsed  with  such  powers  and 
such  only  as  the  law  prescribes. ' J  8 

"A  franchise  possessed  by  one  or  more  individuals 
who  subsist  as  a  body  politic,  under  a  special  denomina- 
tion, and  are  vested  by  the  policy  of  the  law  with  the 
capacity  of  perpetual  succession,  and  of  acting  in 
several  respects,  however  numerous  the  association 
may  be,  as  a  single  individual."7 

"An  intellectual  body,  created  by  law,  composed 
of  individuals  united  under  a  common  name,  the 
members  of  which  succeed  each  other,  so  that  the 
body  continue  always  the  same,  notwithstanding  the 
change  of  the  individuals  who  compose  it,  and  which, 
for  certain  purposes,  is  considered  as  a  natural  per- 
son."8 

SECTION  2.    PARTNERSHIPS  AND  PRIVATE  CORPORA- 
TIONS COMPARED. 

A  private  corporation  presents  many  contrasts 
to  a  partnership.  The  law  considers  a  corporation 
as  possessed  of  a  personality  independent  of  those  of 
its  members.  This  is  not  the  case  with  a  partner- 
ship.9 A  change  in  the  membership  of  a  partnership 
dissolves  the  partnership,  while  the  membership  of  a 
private  corporation  may  be  changed  to  any  extent 
by  the  transfer  of  stock,  without  affecting  the  exist- 
ence of  the  corporation.  The  members  of  a  partner- 
ship are  liable  for  all  the  debts  of  a  partnership,  while 

6  1  Dillon  Mun.  Corp.,  (3rd  ed.),  Porter  vs.  Rockford,  etc.,  R. 

Sec.    18    quoted  in  Coyle  vs.  Co.,  76  111.,  561,  573. 

Mclntre,  7  Houst.   (Del.),  44,  8  La.  Civ.  Code,    art.    427  quoted 

88,  30  Atl.,  728,  40  Am.  St.  in  State  vs.  Kuhnke,  109  La., 

Rep.,  109;  Andrews  Bros.  Co.  838,  33  So.,  793. 

vs.  Youngstown  Coke  Co.,  10  •  /.  e.,  under  the  Common  Law, 

Ohio  Fed.  Dec.,  306,  311.  the    Roman    or    Civil    law    a 

2  Kent  Comm.,  295,  quoted  in  partnership'  s  considered  as  an 

artificial  person. 
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stockholders  in  a  private   corporation  are  generally 
only  liable  to  the  extent  of  the  par  value  of  their  stock. 

SECTION   3.     CLASSIFICATION   OF   PRIVATE   CORPORA- 
TIONS. 

Private  corporations  fall  into  three  classes,  first, 
the  ordinary  private  corporation,  engaged  in  any  ot 
the  various  ordinary  kinds  of  business;  second,  quasi- 
public  corporations,  and  third,  corporations  not  for 
profit. 

The  last  two  classes  require  a  word  of  special 
mention. 

SECTION  4.    QUASI-PUBLIC  CORPORATIONS. 

Quasi-public  corporations  are  corporations  which 
although  organized  and  conducted  for  private  profit, 
yet  because  they  carry  on  a  business  of  a  public  nature, 
are  subjected  to  a  higher  degree  of  public  control  than 
other  corporations,  and  on  the  other  hand  are  possessed 
of  rights  and  privileges  of  a  public  nature. 

"A  distinction  is  also  made  between  private  cor- 
porations and  corporations  which  directly  benefit 
and  accommodate  the  public.  The  latter  are  known 
as  quasi-public  corporations  and  are  such  corpora- 
tions as  railroad  companies,  telegraph  and  telephone 
companies,  turnpike  and  canal  companies,  and  the 
like,  and  under  the  decision  in  the  reported  case  the 
property  of  a  quasi-public  corporation  is  no  more 
subject  to  a  mechanic's  lien  than  the  property  of  a 
strictly  public  corporation.  The  distinction  between 
a  quasi-public  corporation  and  others  is  made  in  the 
following  cases:  Tippecanoe  County  vs.  Lafayette, 
etc.,  R.  Co.,  50  Ind.,  85;  Railroad  Comr's.  vs.  Port- 
land, etc.,  Cent.  C.  Co.,  63  Me.,  269;  McKim  vs.  Odom, 
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3  Bland  (Md.),  407;  Foster  vs.  Fowler,  60  Pa.  St.,  27; 
Allegheny  County  vs.  McKeesport  Diamond  Market, 
123  Pa.  St.,  164.  In  Miner's  Ditch  Co.  vs.  ZeUerbacy 
37  Cal.,  543,  it  is  said:  There  are  several  classes 
of  corporations,  such  as  public  municipal  corpora- 
tions, the  leading  object  of  which  is  to  promote  the 
public  interest;  corporations  technically  private,  but 
yet  of  a  quasi-public  character,  having  in  view  some 
great  public  enterprise,  in  which  the  public  interests 
are  directly  involved  to  such  an  extent  as  to  justify 
conferring  upon  them  important  governmental  powers, 
such  as  an  exercise  of  the  right  of  eminent  domain.' 
'It  is  held  that  a  corporation  cannot  be  quasi-public 
without  the  right  of  eminent  domain.  Com.  vs. 
Lowell  Gas  Light  Co.,  12  Allen  (Mass.),  75.  The  propo- 
sition laid  down  in  the  reported  case,  that  for  a  cor- 
poration to  be  public  or  quasi-public  the  public  must 
enjoy  its  benefits  by  right  and  not  merely  by  permis- 
sion, is  a  sound  distinction,  and  conclusive  as  to  the 
character  of  the  corporation  under  consideration.' : 

SECTION  5.    CORPORATIONS  NOT  FOR  PROFIT. 

Special  provisions  are  made  by  the  statutes  of 
most  states  for  the  creation  of  corporations  not  for 
profit  and  certain  specified  purposes.  Corporations 
of  this  kind  may  be  created  for  religious,  educational, 
political,  social,  charitable,  athletic,  and  other  pur- 
poses. In  such  corporations  there  is  no  stock,  and 
no  provisions  for  the  division  of  profits  among  the 
members.  Such  corporations  are  kept  in  existence 
by  a  self  perpetuating  board  of  trustees,  or  a  self 
perpetuating  membership. 


CHAPTER   II . 

CREATION  AND  ORGANIZATION  OF  CORPORA- 
TIONS. 

SECTION  6.    POWER  OF  THE  UNITED  STATES  GOVERN- 
MENT TO  CREATE  CORPORATIONS. 

The  power  to  create  corporations  is  not  one  of  the 
powers  expressly  granted  to  the  United  States  govern- 
ment by  the  Constitution.  It  has  been  held,  however, 
that  under  the  eighteenth  clause  of  the  eighth  section 
of  the  first  article  of  the  Constitution,  Congress  has  the 
power  to  create  such  corporations  as  may  assist  in  the 
carrying  out  of  any  of  the  powers  granted  to  the  United 
States  government  by  the  Constitution.  It  has  never 
been  held  that  Congress  has  the  power  to  pass  a  general 
law  permitting  all  classes  of  corporations  to  be  organ- 
ized under  Federal  control. 

The  leading  case  on  the  subject  of  the  Federal 
organization  of  corporations  is  that  of  McCulloch  vs. 
Maryland,  the  decision  in  which,  rendered  by  Chief 
Justice  Marshall,1  was  in  part  as  follows : 

1  The  first  question  made  in  the  cause  is,  has 
Congress  power  to  incorporate  a  bank?  *  *  *  * 
Among  the  enumerated  powers,  we  do  not  find  that  of 
establishing  a  bank  or  creating  a  corporation.  But 
there  is  no  phrase  in  the  instrument  which,  like  the 
articles  of  confederation,  excludes  incidental  or  implied 
powers;  and  which  requires  that  everything  granted 
shall  be  expressly  and  minutely  described.  *  *  *  * 
Although  among  the  enumerated  powers  of  govern- 

1  4  Wheaton,  p.  316. 

105 


106  PRIVATE    CORPORATIONS. 

ment,  we  do  not  find  the  word  'bank'  or  'incorpora- 
tion' we  find  the  great  powers  to  lay  and  collect  taxes; 
to  borrow  money;  to  regulate  commerce;  to  declare 
and  conduct  war;  and  to  raise  and  support  armies  and 
navies.  The  sword  and  the  purse,  all  the  external 
relations,  and  no  inconsiderable  portion  of  the  industry 
of  the  nation,  are  intrusted  to  its  government.  It  can 
never  be  pretended  that  these  vast  powers  draw  after 
them  others  of  inferior  importance,  merely  because 
they  are  inferior.  Such  an  idea  can  never  be  advanced. 
But  it  may,  with  great  reason,  be  contended  that  a 
government,  intrusted  with  such  ample  powers,  on  the 
due  execution  of  which  the  happiness  and  prosperity 
of  the  nation  so  vitally  depend,  must  also  be  intrusted 
with  ample  means  for  their  execution.  *  *  *  * 
The  creation  of  a  corporation,  it  is  said,  appertains  to 
sovereignty,  this  is  admitted.  But  to  what  portion  of 
sovereignty  does  it  appertain?  Does  it  belong  to  one 
more  than  to  another?  In  America,  the  powers  of 
sovereignty  are  divided  between  the  government  of 
the  Union  and  those  of  the  States.  They  are  each 
sovereign,  with  respect  to  the  objects  committed  to 
it,  and  neither  sovereign  with  respect  to  the  objects 
committed  to  the  other.  We  cannot  comprehend 
that  train  of  reasoning  which  would  maintain  that  the 
extent  of  power  granted  by  the  people  is  to  be  ascer- 
tained, not  by  the  nature  and  terms  of  the  grant  but  by 
its  date.  Some  state  constitutions  were  formed  before, 
some  since  that  of  the  United  States.  We  cannot 
believe  that  their  relation  to  each  other  is  in  any  degree 
dependent  upon  this  circumstance.  Their  respective 
powers  must,  we  think,  be  precisely  the  same  as  if  they 
had  been  formed  at  the  same  time.  Had  they  been 
formed  at  the  same  time,  and  had  the  people  conferred 
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on  the  general  government  the  power  contained  in  the 
constitution,  and  on  the  States  the  whole  residuum  of 
power,  would  it  have  been  asserted  that  the  government 
of  the  Union  was  not  sovereign  with  respect  to  those 
objects  which  were  intrusted  to  it,  in  relation  to  which 
its  laws  were  declared  to  be  supreme?  If  this  could 
not  have  been  asserted,  we  cannot  well  comprehend 
the  process  of  reasoning  which  maintains,  that  a  power 
appertaining  to  sovereignty  cannot  be  connected  with 
that  vast  portion  of  it  which  is  granted  to  the  general 
government,  so  far  as  it  is  calculated  to  subserve  the 
legitimate  objects  of  that  government.  The  power 
of  creating  a  corporation,  though  appertaining  to 
sovereignty,  is  not  like  the  power  of  making  war,  or 
levying  taxes,  or  of  regulating  commerce,  a  great  sub- 
stantive and  independent  power,  which  cannot  be 
implied  as  incidental  to  other  powers,  or  used  as  a 
means  of  executing  them.  It  is  never  the  end  for  which 
other  powers  are  exercised,  but  a  means  by  which 
other  objects  are  accomplished.  No  contributions 
are  made  to  charity;  no  seminary  of  learning  is  insti- 
tuted in  order  to  be  incorporated,  but  the  corporate 
character  is  conferred  to  subserve  the  purposes  of 
education.  No  city  was  ever  built,  with  the  sole  object 
of  being  incorporated,  but  is  incorporated  as  affording 
the  best  means  of  being  well  governed.  The  power  of 
creating  a  corporation  is  never  used  for  its  own  sake, 
but  for  the  purpose  of  effecting  something  else.  No 
sufficient  reason  is,  therefore,  perceived  why  it  may 
not  pass  as  incidental  to  those  powers  which  are  ex- 
pressly given,  if  it  be  a  direct  mode  of  executing 
them.  *  *  *  * 

1  That  a  corporation  must  be  considered  as  a  means 
not  less  usual,  not  of  higher  dignity,  not  more  requiring 
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a  particular  specification  than  other  means,  has  been 
sufficiently  proved.  If  we  look  to  the  origin  of  cor- 
porations, to  the  manner  in  which  they  have  been 
framed  in  that  government,  from  which  we  have 
derived  most  of  our  legal  principles,  and  ideas,  or  to 
the  uses  to  which  they  have  been  applied,  we  find  no 
reason  to  suppose  that  a  constitution,  omitting,  and 
wisely  omitting,  to  enumerate  all  the  means  for  carrying 
into  execution  the  great  powers  vested  in  government, 
ought  to  have  specified  this.  Had  it  been  intended  to 
grant  this  power,  as  one  which  should  be  distinct 
and  independent,  to  be  exercised  in  any  case  whatever, 
it  would  have  found  a  place  among  the  enumerated 
powers  of  the  government.  But  being  considered 
merely  as  a  means,  to  be  employed  only  for  the  purpose 
of  carrying  into  execution  the  given  powers,  there 
could  be  no  motive  for  particularly  mentioning  it. 
"After  this  declaration,  it  can  scarcely  be  necessary 
to  say,  that  the  existence  of  state  banks,  can  have  no 
possible  influence  on  the  question.  No  trace  is  to  be 
found  in  the  constitution  of  an  intention  to  create  a 
dependence  of  the  government  of  the  Union  on  those  of 
the  States,  for  the  execution  of  the  great  powers 
assigned  to  it.  Its  means  are  adequate  to  its  ends, 
and  on  those  means  alone  was  it  expected  to  rely  for  the 
accomplishment  of  its  ends.  To  impose  on  it  the 
necessity  of  resorting  to  means  which  it  cannot  control, 
which  another  government  may  furnish  or  withhold, 
would  render  its  course  precarious,  the  result  of  its 
measure  uncertain,  and  create  a  dependence  on  other 
governments,  which  might  disappoint  its  most  import- 
ant designs,  and  is  incompatible  with  the  language  of 
the  constitution.  But  were  it  otherwise,  the  choice  of 
means  implies  a  right  to  choose  a  national  bank  in 
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preference  to  state  banks,  and  congress  alone  can  make 
the  election. 

"After  the  most  deliberate  consideration,  it  is  the 
unanimous  and  decided  opinion  of  this  court,  that  the 
act  to  incorporate  the  Bank  of  the  United  States, 
is  a  law  made  in  pursuance  of  the  Constitution,  and  is 
a  part  of  the  supreme  law  of  the  land.'' 

The  power  of  the  United  States,  to  create  corpor- 
ations has  been  mainly  used  in  the  creation  of  national 
banks,  but  is  not  limited  to  such  corporations.  Con- 
gress has  the  undoubted  right  to  charter  railway  com- 
panies which  could  be  used  for  the  purpose  of  carrying 
the  mails;  and  would  probably  have  the  right  to  charter 
all  transportation  companies  engaged  in  interstate 
commerce. 

SECTION  7.     POWER  OF  THE  STATE  GOVERNMENTS  TO 
CREATE  CORPORATIONS. 

The  power  of  the  State  Governments  to  create 
corporations  is  much  more  extensive  than  that  of  the 
National  government.  A  State  can  create  a  corpora- 
tion of  any  character  and  for  any  purpose  which  is  not 
in  violation  either  of  the  Federal  Constitution  or  of  the 
State  Constitution. 

SECTION  8.    POWER  OF  TERRITORIAL  GOVERNMENTS 
TO  CREATE  CORPORATIONS. 

Congress  has  full  power  to  create  territorial  govern- 
ments and  to  give  to  them  any  or  all  of  the  general 
powers  of  governments,  including  the  power  of  creating 
private  corporations.  All  corporate  charters  granted 
by  territorial  governments,  however,  are  subject  to 
amendment  or  repeal  by  Congress. 

"Territorial  governments  occupy  towards  Congress 
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something  of  the  same  relation  as  municipalities — such 
as  city  governments — fill  towards  the  State  legislatures. 
A  State  legislature  can  repeal  the  charter  of  a  municipal 
government  and  the  ordinances  passed  under  it,  so 
Congress  can  repeal  the  organic  act  of  a  territory  and  all 
territorial  enactments  in  pursuance  of  the  organic  act. 
Congress  is  the  sovereign  power  to  legislate  for  the 
territories,  and  all  charters  from  territorial  legislatures 
must  be  held  to  have  been  accepted  with  the  knowledge 
that  Congress  possessed  the  authority  to  change  or 
repeal  the  law  creating  them/' 2 

SECTION  9.    How  CORPORATIONS  MAY  BE  CREATED. 

In  England  private  corporations  could  formerly 
be  created  either  by  prescription,  royal  grant,  or 
legislative  action.  In  the  United  States,  they  can  only 
be  created  by  legislative  action.3 

Such  legislative  action  can  take  the  form  either 
of  a  special  action  incorporating  a  certain  company  or  a 
general  corporate  act  under  which  any  set  of  persons 
may  secure  a  charter  by  compliance^  with  statutory 
provisions.  The  former  method,  was  originally  the 
method  used  in  the  creation  of  every  corporation  but  at 
the  present  time  such  a  practice  is  prohibited  by  the 
Constitution  of  most  of  the  States,  and  practically  all 
corporations,  except  sometimes  those  of  a  quasi-public 
character,  are  created  under  general  laws. 

SECTION  10.    CONTROL  OF  GOVERNMENT  OVER  COR- 
CORPORATIONS  AFTER  THEIR  CREATION. 

It  was  early  decided  by  the  Supreme  Court  of  the 
United  States  in  the  case  of  Dartmouth  College  vs. 

1  United  States  vs.  Church  of  tion  can  be  created  by  pre- 

Jesus  Christ,  etc.,  Utah,  361.  scription  in  the  United  States, 

*  There  is  some  authority  to  the  but  such  a  view  is  undoubtedly 

effect  that  a  private  corpora-  erroneous. 
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Woodward,4  that  a  charter  granted  to  a  private  corpor- 
ation was  a  contract,  and  as  such  was  protected  by  the 
clause  in  the  Federal  Constitution  prohibiting  any 
State  from  passing  any  law  impairing  the  obligations  of 
contracts.  The  decision  in  this  case  was  in  part  as 
follows : 

"A  corporation  is  an  artificial  being,  invisible, 
intangible,  and  existing  only  in  contemplation  of  law. 
Being  the  mere  creature  of  law,  it  possesses  only  those 
properties  which  the  charter  of  its  creation  confers  upon 
it,  either  expressly  or  as  incidental  to  its  very  existence. 
These  are  such  as  are  supposed  best  calculated  to  effect 
the  object  for  which  it  was  created.  Among  the  most 
important  are  immortality,  and,  if  the  expression  may 
be  allowed,  individuality;  properties,  by  which  a  per- 
petual succession  of  many  persons  are  considered  as  the 
same,  and  may  act  as  a  single  individual.  They 
enable  a  corporation  to  manage  its  own  affairs,  and  to 
hold  property  without  the  perplexing  intricacies,  the 
hazardous  and  endless  necessity,  of  perpetual  convey- 
ances for  the  purpose  of  transmitting  it  from  hand  to 
hand.  It  is  chiefly  for  the  purpose  of  clothing  bodies 
of  men  in  succession  with  these  qualities  and  capacities 
that  corporations  were  invented  and  are  in  use.  By 
these  means,  a  perpetual  succession  of  individuals  are 
capable  of  acting  for  the  promotion  of  the  particular 
object,  like  one  immortal  being.  But  this  being  does 
not  share  in  the  civil  government  of  the  country,  unless 
that  be  the  purpose  for  which  it  was  created.  Its  im- 
mortality no  more  confers  on  it  political  power  or  a 
political  character  than  immortality  would  confer 
such  power  or  character  on  a  natural  person.  It  is  no 
more  a  State  instrument  than  a  natural  person  exercis- 

«  4  Wheaton,  518. 
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ing  the  same  powers  would  be.  If,  then,  a  natural  per- 
son, employed  by  individuals  in  the  education  of  youth, 
or  for  the  government  of  a  seminary  in  which  youth  is 
educated,  would  not  become  a  public  officer,  or  be 
considered  as  a  member  of  the  civil  government,  how 
is  it  that  this  artificial  being,  created  by  law  for  the 
purpose  of  being  employed  by  the  same  individuals  for 
the  same  purposes,  should  become  a  part  of  the  civil 
government  of  the  country?  Is  it  because  its  existence, 
its  capacities,  its  powers,  are  given  by  law?  Because 
the  government  has  given  it  the  power  to  take  and  to 
hold  property  in  a  particular  form  and  for  particular 
purposes,  has  the  government  a  consequent  right  sub- 
stantially to  change  that  form,  or  to  vary  the  purposes 
to  which  the  property  is  to  be  applied?  This  principle 
has  never  been  asserted  or  recognized,  and  is  supported 
by  no  authority.  Can  it  derive  aid  from  reason? 

"The  objects  for  which  a  corporation  is  created  are 
universally  such  as  the  government  wishes  to  promote. 
They  are  deemed  beneficial  to  the  country;  and  this 
benefit  constitutes  the  consideration,  and,  in  most 
cases,  the  sole  consideration  of  the  grant.  In  most 
eleemosynary  institutions,  the  object  would  be  difficult, 
perhaps  unattainable,  without  the  aid  of  a  charter  of 
incorporation.  Charitable  or  public-spirited  indivi- 
duals, desirous  of  making  permanent  appropriations  for 
chartitable  or  other  useful  purposes,  find  it  impossible 
to  effect  their  design  securely  and  certainly  without 
an  incorporating  act.  They  apply  to  the  government, 
state  their  beneficent  object,  and  offer  to  advance  the 
money  necessary  for  its  accomplishment,  provided  the 
government  will  confer  on  the.  instrument  which  is  to 
execute  their  designs  the  capacity  to  execute  them. 
The  proposition  is  considered  and  approved.  The 
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benefit  to  the  public  is  considered  as  an  ample  com- 
pensation for  the  faculty  it  confers,  and  the  corporation 
is  created.  If  the  advantages  to  the  public  constitute 
a  full  compensation  for  the  faculty  it  gives,  there 
can  be  no  reason  for  exacting  a  further  compensation, 
by  claiming  a  right  to  exercise  over  this  artificial  being 
a  power  which  changes  its  nature,  and  touches  the  fund 
for  the  security  and  application  of  which  it  was  created. 
There  can  be  no  reason  for  implying  in  a  charter, 
given  for  a  valuable  consideration,  a  power  which  is  in 
direct  contradiction  to  its  express  stipulations. 

"From  the  fact,  then,  that  a  charter  of  incorpora- 
tion has  been  granted,  nothing  can  be  inferred  which 
changes  the  character  of  the  institution,  or  transfers 
to  the  government  any  new  power  over  it.  The  char- 
acter of  civil  institutions  does  not  grow  out  of  their 
incorporation,  but  out  of  the  manner  in  which  they 
are  formed,  and  the  objects  for  which  they  are  created. 
The  right  to  change  them  is  not  founded  on  their  being 
incorporated,  but  on  their  being  the  instruments  of 
government,  created  for  its  purpose.  The  same  insti- 
tutions, created  for  the  same  objects,  though  not 
incorporated,  would  be  public  institutions,  and,  of 
course,  be  controllable  by  the  legislature.  The  in- 
corporating act  neither  gives  nor  prevents  this  control. 
Neither,  in  reason,  can  the  incorporating  act  change  the 
character  of  a  private  eleemosynary  institution. 

"The  opinion  of  the  court,  after  mature  delibera- 
tion is,  that  this  is  a  contract,  the  obligation  of  which 
cannot  be  impaired  without  violating  the  constitu- 
tion of  the  United  States.  This  opinion  appears  to  us 
to  be  equally  supported  by  reason  and  by  the  former 
decisions  of  this  court." 

The  effect  of  this  decision  has  been  evaded  to  a 

Yd.  VIII.— 8. 


114  PRIVATE   CORPORATIONS. 

great  extent  by  the  insertion  in  the  charters,  granted 
to  private  corporations,  of  the  provision  that  such 
charters  are  subject  to  revision  or  rescission  by  the 
State  government. 

There  is  no  such  limitation  upon  the  power  of  the 
United  States  government  over  any  corporation  which 
it  may  create. 

All  private  corporations,  whether  created  by 
Nation  or  State,  are  subject  to  the  general  laws  of  both 
governments,  the  same  as  an  individual. 

SECTION  11.    METHOD  OF  ORGANIZATION. 

The  necessary  steps  for  the  organization  of  a  cor- 
poration are  regulated  by  statute  in  each  State.  There 
is  more  or  less  difference  between  the  different  statu- 
tory provisions,  as  can  be  seen  by  the  study  of  the  ex- 
tracts from  the  different  statutes  collected  in  the 
eighth  chapter  of  this  subject.  A  certain  general 
similarity,  however,  is  to  be  observed  in  the  require- 
ments for  incorporation  in  all  of  the  states. 

Three  or  more  persons  are  everywhere  required 
as  incorporators.  In  some  states  one  or  more  of  them 
must  be  a  citizen  of  the  State  where  the  incorporation 
is  being  effected.  Any  natural  person  capable  of  con- 
tracting may  be  an  incorporator.  Partnerships  or 
corporations  cannot  be  original  subscribers  to  the 
stock  of  a  new  corporation. 

The  general  requirements  on  this  subject  are 
thus  summed  up,  by  Judge  Elliott  in  his  work  on 
Private  Corporations: 

"General  statutes  authorizing  the  formation  of 
business  corporations  usually  provide,  in  substance, 
that  the  persons  purporting  to  form  the  corporation, 
not  less  than  a  designated  number,  shall  sign  and 
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acknowledge  an  instrument  called  the  Articles  of 
Incorporation,  setting  forth  the  name  of  the  corpora- 
tion, the  general  nature  of  the  business,  and  the  prin- 
cipal place  of  transacting  the  same,  the  time  of  com- 
mencement and  the  period  of  continuance  of  the  cor- 
poration, the  amount  of  capital  stock  and  how  to  be 
paid  in,  the  highest  amount  of  indebtedness  or  lia- 
bility to  which  the  corporation  shall  be  subject,  the 
names  and  places  of  residence  of  the  incorporators, 
the  number  and  amount  of  the  shares  of  the  capital 
stock,  the  names  of  the  first  board  of  directors,  and  in 
what  officers  or  persons  the  management  of  the  affairs 
of  the  corporation  shall  be  vested.  Such  articles 
being  published  for  a  certain  period,  filed  in  the  office 
of  the  secretary  of  state,  and  in  certain  offices  of  record, 
a  certificate  of  incorporation  is  issued  by  the  secretary 
of  state  reciting  that  the  provisions  of  the  statute  have 
been  complied  with,  and  that  the  parties  are  properly 
incorporated.  In  many  states  different  statutes  are 
enacted  for  the  organization  and  regulation  of  different 
kinds  of  incorporations,  such  as  railway,  insurance, 
banking  and  manufacturing  companies,  and  corpora- 
tions with  or  without  the  power  of  eminent  domain.'' 
A  substantial  compliance  with  all  the  terms  of 
a  general  incorporation  law  is  essential  to  the  validity 
of  any  corporation  created  by  such  law,  but  a  non- 
compliance  with  provisions  merely  directory  will 
not  affect  the  legality  of  a  corporation. 

SECTION  12.    PROMOTERS. 

Corporations  are  generally  organized  by  persons 
knnow  as  promoters.  The  function  of  a  promoter  has 
been  thus  described : 

"The  word  'promoter'  has  not  yet  a  legal  defini- 
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tion,  but  is  a  business  term  familiar  in  corporate 
finance.  A  promoter,  in  business  practice,  is  one 
who  seeks  fields  for  investment  in  new  enterprises, 
or  in  the  extension  or  diversification  of  established 
industries,  and,  for  a  consideration,  forms  and  organ- 
izes a  corporation  to  develop  the  particular  field  he 
has  chosen.  The  promoter  commonly  attends  to 
everything  connected  with  the  floating  of  an  enter- 
prise. In  the  first  place,  he  finds  an  enterprise  with 
prospects  of  good  returns  on  the  money  to  be  invested ; 
he  employs  technical  experts  in  the  line  of  industry 
to  prepare  the  figures  of  cost  and  prospective  returns, 
so  he  and  those  to  be  interested  with  him  may  know 
as  exactly  as  may  be  what  they  have  and  what  they 
may  expect;  he  prepares  a  prospectus  based  on  the 
expert's  figures;  he  secures  legislation,  where  that  is 
necessary;  he  secures  options  and  leases,  where  they 
must  be  secured.  In  short,  he  'assembles/  the 
proposition.  Then  he  employs  a  corporation  lawyer 
to  prepare  the  articles  of  incorporation  and  secures 
the  necessary  subscribers  to  the  articles,  sees  that 
the  articles  are  recorded  and  filed,  that  the  certificate 
of  incorporation  is  issued,  and  pays  the  incorporation 
costs;  he  sells  the  stock  of  the  company  directly  to 
the  public,  or  to  bankers  or  other  underwriters  whom 
he  has  usually  provided  for  before  organizing  the  cor- 
poration, and  ordinarily  he  takes  his  own  profit  out 
in  stock.  His  relation  to  the  corporation  is  fiduciary. 
The  promoter  has  to  create  value  to  entitle  him  to 
profit.  He  provides  a  new  or  original  means  of  mak- 
ing money,  and  makes  the  means  productive  through 
the  development  of  a  'going'  concern  for  the  utiliza- 
tion of  that  means."  5 

•  Wood  on  Modern  Business  Cor- 
porations, pp.  15-16. 
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A  promoter  is  not  an  agent  for  the  corporation, 
because  the  principle  is  not  yet  in  existence.  Such 
corporation  can,  therefore,  only  become  liable  for 
the  contracts  made  by  the  promoter  by  ratifying 
them.  Promoters  are  themselves  liable  on  all  previ- 
ous contracts  either  as  partners,  or  as  individuals,  ac- 
cording to  the  terms  of  their  agreement.  Promoters 
are  liable  on  an  action  of  deceit  for  any  fraudulent 
representations. 

SECTION  13.    ARTICLES  OF  INCORPORATION. 

The  filing  of  articles  of  incorporation  (or  a  written 
charter,  petition  or  agreement,  as  they  are  called  in 
different  states)  is  required  in  practically  every 
State.  In  most  states  a  publication  of  these  articles 
of  incorporation  is  required,  and  in  nearly  every 
State  they  must  be  filed  with  some  designated  public 
official.6  Articles  of  incorporation  generally  contain 
the  name  and  place  of  business;  the  purpose  of  the 
corporation;  the  number  and  names  of  the  directors; 
the  manner  of  carrying  on  business;  the  amount  of 
capital  stock  sold,  and  the  number  of  shares  of  stock, 
and  sometimes  the  names  of  stockholders,  with  the 
amount  subscribed  by  each,  and  a  limitation  of  the 
indebtedness  of  the  corporation. 

SECTION  14.    CORPORATE  CHARTERS. 

The  charter  which  the  State  issues  to  the  corpora- 
tion creates  the  corporation.  The  charter  brings 
the  corporation  into  existence,  and  before  that  time 
the  corporation  is  not  authorized  to  transact  any 
business. 

'That  a  corporation  should  have  a  full  and  com- 

8  See  Statutes  of  several  States. 
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plete  organization  and  existence  as  an  entirety  before 
it  can  enter  into  any  kind  of  contract  or  transact  any 
business  would  seem  to  be  self-evident.  ...  A 
corporation,  until  organized,  has  no  being,  franchises, 
or  faculties.  Nor  do  those  engaged  in  bringing  it 
into  being  have  any  power  to  bind  it  by  contract, 
unless  so  authorized  by  the  charter.  Until  organized 
as  authorized  by  the  charter,  there  is  not  a  corpora- 
tion, nor  does  it  possess  franchises  or  faculties  for  it 
or  others  to  exercise,  until  it  acquires  a  complete 
existence."  7 

SECTION  15.    AMENDING  A  CHARTER. 

Since  the  granting  of  the  charter  is  the  work  of 
the  State  government  and  not  of  the  stockholders, 
it  necessarily  follows  that  only  the  State  can  amend 
the  charter.  The  limitation  upon  the  right  of  amend- 
ment resulting  from  the  decision  in  Dartmouth  Col- 
lege vs.  Woodward,  has  already  been  discussed. 
Amendments,  which  the  State  government  has  not 
the  power  to  make,  may  be  proposed  by  it  to  the  cor- 
poration, and  if  accepted  by  the  stockholders,  become 
effective. 

SECTION  16.    BY-LAWS. 

The  charter  of  a  corporation  is  supplemented  by 
its  by-laws.  By-laws  differ  from  a  charter  in  that 
they  are  adopted  by  the  stockholders  and  are 
based  upon  their  authority  instead  of  being  granted 
upon  the  authority  of  the  State. 

'  'By-laws  are  the  general  working  rules  adopted 
for  the  internal  government  of  a  corporation.  They 
regulate  the  conduct  of  the  corporation  and  define 
the  duties  and  rights  of  members  of  the  corporation 

1  Gent.    vs.    Manufacturers'    etc 
Mut.  Ins.  Co.,  107  111.,  652. 
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toward  the  corporation  and  among  themselves.  They 
apply  to  those  discretionary  and  prudential  matters 
of  corporate  and  business  conduct  that  are  not  regu- 
lated by  statutory  law  or  the  corporation's  charter. 
By-laws  are  of  a  somewhat  permanent  nature,  in 
which  they  differ  from  resolutions  and  motions,  which 
have  reference  to  temporary  and  particular  occasions 
and  exigencies.  By-laws  must,  of  course,  not  dis- 
agree with  the  law  of  the  land,  common,  constitutional, 
nor  statutory,  nor  with  the  corporation's  articles,  and 
they  must  be  reasonable  and  equitable;  that  is,  they 
must  take  no  provisions  that  are  in  effect  against 
public  policy,  or  an  injustice  to  any  members  of  the 
corporation.  The  by-laws  may  modify  the  articles, 
but  they  cannot  alter  them. ' ' 8 

The  matters  to  be  covered  by  the  by-laws  of  a 
corporation  are  at  the  discretion  of  the  stockholders 
who  adopt  them  and  vary  greatly  in  different  corpora- 
tions. 

SECTION  17.    DE  FACTO  CORPORATIONS. 

A  de  facto  corporation  is  one  in  the  exercise  and 
use  of  a  corporate  franchise  under  color  of  legal  organ- 
ization in  pursuance  of  some  charter  or  some  general 
law.  Such  a  corporation  is  not  a  legal  corporation, 
and  in  a  direct  proceeding  by  the  government  they 
may  be  ousted,  but  the  right  of  existence  of  such  a 
corporation  can  not  be  attached  collaterally.9 

8  Wood  on  Modern  Business  Cor-  *  Central  Agricultural,  etc.,  Assn. 

porations  pp.  82-83.  vs.  Alabama  Gold  L.  Ins.,  Co., 

70  Ala.,  120. 


CHAPTER  III. 

STOCKHOLDERS. 

SECTION  18.    CAPITAL  STOCK. 

The  capital  stock  of  a  corporation  is  the  money 
contributed  by  the  members  of  a  private  corporation 
as  the  working  capital  of  such  corporation.  Such 
capital  stock  is  generally  represented  by  shares  of 
stock  issued  to  the  subscribers,  who  are  then  known 
as  stockholders. 

"Capital  and  shares  are  a  species  of  property 
distinct  from  each  other.  The  capital  or  capital  stock 
belongs  to  the  corporation  considered  as  a  legal  person 
or  entity ;  the  shares  are  the  property  of  the  individual 
shareholders  according  to  their  several  holdings,  and 
in  the  absence  of  restraint  imposed  upon  them  by  a 
valid  statute  they  have  the  absolute  right  to  dispose 
of  them  without  any  restraint  from  the  corporation."  * 

SECTION  19.     How  A  PERSON  MAY  BECOME  A  STOCK- 
HOLDER. 

A  person  may  become  a  stockholder  either  by 
subscription  to  the  stock  or  by  purchasing  the  stock 
from  a  stockholder.  Any  natural  person  sui  juris 
may  become  a  stockholder  in  either  of  the  above  ways. 
A  private  corporation  can  acquire  stock  in  another 
corporation,  except  in  so  far  as  they  are  prohibited 
by  statute  or  by  the  terms  of  their;  charter. 

SECTION  20.     SUBSCRIPTIONS. 
A  subscription  to  stock,  is  the  signing  of  an  agree- 
ment to  take  a  specified  amount  of  the  capital  stock 

1  Cyclopedia  of  Law   and   Proce- 
dure, Vol.  X,  pp.  364-365.  121 
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of  the  corporation.  If  the  corporation  is  already 
incorporated,  the  contract  becomes  at  once  binding 
on  the  subscriber.  There  is  some  dispute  in  the  case 
of  the  subscriber  to  a  corporation  not  yet  organized. 
Some  hold  that  in  such  a  case,  the  subscribers  are 
bound,  the  promise  of  a  subscriber  to  be  the  considera- 
tion of  the  promise  of  the  other;  other  cases  hold  that 
there  is  no  liability  in  such  cases.  Under  any  circum- 
stances, if  the  subscriber  accepts  the  stock  after  the 
organization  of  the  corporation,  he  becomes  bound 
on  the  terms  of  his  contract  of  subscription. 

SECTION  21.    NATURE  OF  RIGHTS  OF  STOCKHOLDERS. 

A  share  of  stock  in  a  corporation  represents  a 
proportionate  undivided  interest  in  the  capital  and 
good-will  of  the  company.  A  stockholder  has  no 
property  interest  in  any  specific  property  of  the  cor- 
poration. During  the  continuance  of  the  corpora- 
tion he  is  entitled  to  a  proportionate  share  of  the 
profits  of  the  company  in  the  form  of,  what  is  known 
as,  dividends.  Upon  the  dissolution  of  the  corpora- 
tion, he  is  entitled  to  his  proportionate  share  of  the 
excess  of  the  assets  of  the  corporation  over  its  lia- 
bilities. 

The  principal  specific  rights  of  a  stockholder  are 
those  of  receiving  dividends,  voting,  and  having 
access  to  the  books  of  the  company  under  proper 
conditions. 

"A  dividend  is  that  portion  of  the  profits  and 
surplus  funds  of  the  corporation  which  has  been  actu- 
ally set  apart  by  a  valid  resolution  of  the  board  of 
directors,  or  by  the  shareholders  at  a  corporate  meet- 
ing, for  distribution  among  the  shareholders  according 
to  their  respective  interests,  in  such  a  sense  as  to  be- 
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come  segregated  from  the  property  of  the  corporation, 
and  to  become  the  property  of  the  shareholders  dis- 
tributively."  2 

A  dividend  is  not  a  debt  due  by  the  corporation 
until  it  has  been  declared.3  If  a  dividend  has  been 
declared  and  a  special  fund  set  aside  for  its  payment, 
the  right  of  the  stockholders  to  this  money  becomes 
superior  to  the  rights  of  the  creditor  of  the  corpora- 
tion. Particular  stockholders  cannot  be  discrimin- 
ated against  in  the  declaration  and  payment  of  a 
dividend.  A  dividend  cannot  legally  be  declared 
except  out  of  the  earnings  of  the  company.  Where 
there  are  such  undivided  earnings  in  the  treasury,  it 
generally  lies  within  the  discretion  of  the  stockholders 
of  the  corporation  whether  or  not  a  dividend  shall 
be  declared.4  Under  proper  circumstances,  however, 
a  court  of  equity  has  the  power  to  order  the  declaration 
and  payment  of  a  dividend  in  order  to  prevent  the 
working  of  an  injustice  to  the  minority  stockholders. 

SECTION  22.     RIGHTS  OF  INDIVIDUAL  STOCKHOLDERS 
AGAINST  A  CORPORATION. 

In  addition  to  the  rights  already  mentioned,  of 
compelling  the  corporation  to  pay  dividends  under 
certain  conditions,  an  individual  stockholder  has  also 
the  right  to  make  a  proper  examination  of  the  books 
of  the  company  for  proper  purposes.  In  case  of  a 
denial  of  this  right,  the  stockholder  has  the  choice  of 
four  remedies;  he  may  either  bring  a  suit  for  man- 
damus against  the  corporation  or  the  officer  in  charge 

Cyc.  of  Law  and  Procedure,  9  Hare,  313;  21  L.  J.,  Ch.  816: 

Vol.  X,  p.  546.  41  Eng.,  Ch.  313. 

Taft  vs.  Hartford,  etc.,  R.  Co.,  *  Minot  vs.  Paine,  99  Mass.,  101, 

8  R.  I.,  310,  5  Am.  Rep.,  575;  96  Am.  Dec.,  705;  Wolfe  vs. 

Stevens  vs.  So.  Revon  R.  Co.,  Underwood,  96  Ala.,  329,  11 

So.,  344. 
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of  the  books,  or  he  may  sue  the  corporation  or  the 
officer  at  fault  for  damages.  A  stockholder  may  also 
sue  the  corporation  for  any  debt  which  they  may  owe 
him. 

SECTION   23.    LIABILITIES   OF   STOCKHOLDERS   TO   A 
CORPORATION. 

A  stockholder  is  liable  to  his  corporation  for  the 
unpaid  portion  of  the  par  value  of  his  stock.  The 
directors  of  a  corporation  may  make  a  contract  with 
purchasers  of  stock  to  sell  them  the  stock  of  the  cor- 
poration at  less  than  its  par  value.  This  contract 
will  be  binding  as  far  as  the  corporation  is  concerned. 
A  corporation  can  sue  a  stockholder  on  any  indebted- 
ness to  the  corporation  which  he  may  have  contracted, 
the  same  as  an  outsider.  A  stockholder  can  set  off 
any  dividend  due  him  against  any  debt  which  he  may 
owe  to  the  corporation.  A  stockholder  cannot,  how- 
ever, set  off  a  debt  which  the  corporation  may  owe 
him  against  the  unpaid  amount  due  on  his  stock. 

SECTION  24.    LIABILITIES  OP  STOCKHOLDERS  TO 
THIRD  PERSONS. 

Although  a  contract  made  by  the  directors  to  sell 
the  stock  of  the  corporation  at  less  than  its  par  value 
would  be  binding  upon  the  corporation,  it  is  not  bind- 
ing upon  the  creditors  of  the  corporation  except  in 
one  class  of  cases.  If  the  corporation  has  been  so  un- 
successful in  its  business  that  the  price  of  the  stock 
has  fallen  below  par,  and  it  is  necessary  to  increase  the 
capital  stock  of  the  corporation  in  order  to  get  addi- 
tional capital  to  carry  on  the  work  of  the  corporation, 
they  will  be  allowed  to  sell  the  new  stock  at  the  best 
market  price  that  can  be  obtained.  With  this 
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exception,  the  stockholders  in  a  company  are  liable 
in  case  of  the  insolvency  of  the  company  to  creditors 
of  the  company  for  all  unpaid  balances  due  on  their 
stock. 

"A  doctrine  of  the  American  courts,  slowly  be- 
coming obsolete,  invented  by  Mr.  Justice  Story,  is 
that  the  assets  of  a  corporation  are  a  trust  fund  for 
the  payment  of  its  creditors,  who  have  an  equitable 
lien  or  charge  upon  it,  superior  to  that  of  the  share- 
holders, and  that  the  directors  of  a  corporation  are 
consequently  in  a  sense  trustees  for  its  creditors.5 

"The  capital  stock  of  a  corporation,  which  is 
subject  to  the  operation  of  this  principle,  consists  of 
all  the  stock  which  the  members  have  subscribed.8 
This  is  deemed  to  consist  of  three  funds:  (1)  Money 
which  has  been  subscribed  and  paid  in.  (2)  Money 
thus  subscribed  but  not  paid  in.7  (3)  Money  thus 
subscribed,  but  afterward  improperly  divided  among 
the  members,  leaving  the  debts  of  the  corporation 
unpaid.8  Stated  in  another  way  the  capital  stock  of  a 
corporation  in  the  eye  of  an  American  court  of  equity 
is  the  stake  or  pledge  upon  which  the  company  ob- 
tains credit.  If  any  member  has  not  paid  his  share 
of  it  into  the  common  treasury  he  is  deemed  to  hold 
so  much  of  a  fund  in  his  pocket,  upon  which  the 
creditors  of  the  concern  have  an  equitable  charge 
or  lien,  and  a  court  of  equity  will  lay  hold  of  him,  and 
compel  him  to  surrender  up  this  fund  for  the  benefit 
of  such  creditors."  9 

*  Leffman  vs.  Flanigan,   5  Phila.  '  Reid  vs.  Eatonton  Mfg.  Co.,  40 

(Pa.),  155,  20  Leg.  Int.  (Pa.),  Ga.,    98;    2    Am.    Rap.,    563; 

148.  Wood  vs.  Drummer,  30  Fed. 

•  Mann  vs.  Pentz,  3  N.  Y.,  415;  Gas.  No.  17,  944;  3  Mason,  308. 

Spear  vs.  Grant,  16  Mass.,  9.  *  Adler     vs.     Milwaukee     Patent 

'  Ward  vs.  Griswoldville  Mfg.  Co.,  Brick  Mfg.  Co.,  13  Wis.,  57. 

16  Conn.,  593. 
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SECTION  25.    RIGHT  OF  VOTING  BY  STOCKHOLDERS. 

In  general,  every  stockholder  is  entitled  to  one 
vote  for  each  share  of  stock  owned  by  him.  This 
right  of  voting  extends  to  voting  on  all  important 
matters  coming  before  the  corporation,  which  are  not 
left  to  the  board  of  directors  for  settlement,  and  also 
to  vote  for  the  election  of  directors  and  certain  officers 
of  the  company.  The  method  of  electing  directors 
and  other  officers  will  be  discussed  in  the  next  chapter. 


CHAPTER  IV. 
OFFICERS  OF  CORPORATIONS. 

SECTION  26.    CORPORATIONS  CAN  ONLY  ACT  THROUGH 
OFFICERS  OF  OTHER  AGENTS. 

A  corporation,  although,  in  the  eyes  of  the  law  a 
person,  can,  of  course,  do  no  act  itself.  Everything 
done  by,  or  for,  a  corporation  must  be  done  through 
some  officer  or  agent  of  the  corporation.  All 
officers  of  a  corporation  are  agents  of  such  corpora- 
tions (within  the  proper  scope  of  the  duties  of  their 
respective  offices),  but  an  agent  of  a  corporation  is 
not  necessarily  an  officer  thereof. 

The  distinction  between  officers  and  agents  was 
stated  in  the  recent  case  of  Vardeman  vs.  Penn.  Mutual 
Life  Insurance  Company1  as  follows:  "The  contract 
of  insurance  contained  the  following  stipulation;  'no 
alteration  of  this  contract  or  waiver  of  any  of  its 
conditions  shall  be  valid  unless  made  in  writing  and 
signed  by  an  officer  of  the  company/  The  plaintiff 
in  this  case  sought  a  reformation  of  the  contract 
which  would  alter  it  materially  and  waive  one  of  its 
conditions,  upon  the  ground  that  the  alteration  and 
waiver  were  made  by  'the  general  agent  of  the  Com- 
pany at  Columbus.'  In  the  case  of  Hutson  vs.  Pruden- 
tial Ins.  Co.,  122  Ga.,  847,  50  S.  E.  Rep.,  1000,  there 
was  a  stipulation  that  no  provision  or  condition  of 
the  policy  could  be  waived  except  by  indorsement 
on  the  policy  signed  by  the  president,  one  of  the  vice- 
presidents,  the  secretary,  the  assistant  secretary,  or 
the  actuary;  and  it  was  held  that  a  general  agent  was 

1  125  Ga.,  117. 
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without  the  authority  to  waive  any  condition  in  the 
policy,  and  that  'no  person  save  the  designated  officers 
of  the  company  would  have  such  authority.'  In 
the  present  case  the  person  authorized  to  make  the 
waiver  is  designated  by  the  general  term  'officer/ 
and  the  question  is  whether  a  general  agent  is  an 
officer. 

"One  distinction  between  officers  and  agents  of  a 
corporation  lies  in  the  manner  of  their  creation.  An 
officer  is  created  by  the  charter  of  the  corporation, 
and  the  officer  is  elected  by  the  directors  or  the  stock- 
holders. An  agency  is  usually  created  by  the  officers, 
or  one  or  more  of  them,  and  the  agent  is  appointed 
by  the  same  authority.  It  is  clear  that  the  two 
terms,  officers,  and  agents,  are  by  no  means  inter- 
changeable. One,  deriving  its  existence  from  the 
other,  and  being  dependent  upon  that  other  for 
its  continuation,  is  necessarily  restricted  in  its  powers 
and  duties,  and  such  powers  and  duties  are  not  neces- 
sarily the  same  as  those  pertaining  to  the  authority 
creating  it.  The  officers,  as  such,  are  the  corporation. 
An  agent  is  an  employee.  'A  mere  employment, 
however  liberally  compensated,  does  not  rise  to  the 
dignity  of  an  officer.'  21  Am.  &  Eng.  Ency.  of  Law 
(2nd  Ed.),  836.  In  Wheeler,  etc.,  Mfg.  Co.  vs.  Lawson, 
57  Wis.,  400,  15  N.  W.  Rep.,  398,  it  was  held  that 
under  a  statute  requiring  an  affidavit  to  be  made  by 
an  officer  of  a  corporation,  the  general  agent  or  manag- 
ing agent,  within  the  state,  of  a  foreign  corporation 
is  not  an  officer.  In  Farmers  L.  &  T.  Co.  vs.  Warring, 
20  Wis.,  290,  service  was  made  upon  the  'principal 
agent'  of  a  corporation  holding  in  trust  a  railroad 
when  the  statute  required  service  upon  'principal 
officer.'  In  answering  the  question  whether  or  not 
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the  agent  was  a  principal  officer,  the  court  said:  'It 
is  evident  he  was  not  and  must  be  regarded  only  as 
an  agent,  not  as  an  officer  of  any  kind,  much  less  a 
principal  officer.'  A  ruling  that  a  'general  manager' 
of  a  corporation  was  not  authorized  to  verify  pleadings, 
under  a  statute  requiring  verification  by  'an  officer' 
was  made  in  Meton  vs.  Isham  Wagon  Co.  (Supm.  Ct. 
Spec.  T.),  15  Civ.  Pro.  (N.  Y.),  259;  4  N.  Y.,  Supp.  215. 
In  Raleigh,  Etc.  R.  Co.  vs.  Pullman  Co.,  122  Ga.,  704; 
50  S.  E.  Rep.,  1008,  it  was  held  that  the  term  'general 
manager'  as  applied  to  one  representing  a  corporation, 
and  especially  a  railroad  corporation,  imported  an 
agent  of  very  extensive  authority;  but  it  was  not 
ruled  that  even  the  term  'general  manager'  would 
import  that  the  person  holding  that  position  was 
necessarily  an  officer  of  the  company.  One  distinction 
between  an  officer  and  an  agent,  suggested  in  Con.  vs. 
Christian,  9  Phila.  (Pa.),  558,  29  Leg.  Int.  (Pa.),  341, 
is  that  an  officer  of  a  corporation,  if  illegally  excluded 
from  his  office  may  by  mandamus  compel  the  corpora- 
tion to  reinstate  him;  while  an  agent  may  be  dis- 
missed without  cause,  and  his  only  remedy  would  be 
compensation  in  damages.  It  would  not  be  con- 
tended that  the  'general  agent  of  the  defendant  at 
Columbus'  hi  the  event  of  his  discharge,  could  be  re- 
instated by  mandamus.  We  do  not  think  that  the 
general  agent  at  Columbus  was  an  officer  of  the  de- 
fendant company.  Therefore  his  alleged  waiver  of  a 
condition  in  the  policy  was  not  binding  upon  the 
company." 

SECTION  27.     DIRECTORS. 

The  general  management  of  a  corporation  is 
generally  vested  in  a  governing  body  called  a  Board 
of  Directors.  The  control  of  the  stockholders  over 

V    VIII.— 9. 
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the  management  of  a  corporation  generally  ceases 
with  the  election  of  the  directors.  'The  directors, 
in  the  absence  of  restrictions  in  the  charter  or  by- 
laws have  all  the  authority  of  the  corporation  itself 
in  the  conduct  of  its  ordinary  business."  2 

Where  an  express  power  has  been  conferred 
upon  the  directors  of  a  corporation  to  enact  by-laws, 
it  seems  that  they  cannot  so  exercise  the  power  as  to 
enlarge  their  own  powers,  and  to  that  extent  encroach 
upon  the  powers  of  the  shareholders.3  Nor  can  they, 
through  the  instrumentality  of  a  by-law,  seize  to 
themselves  a  power  such  as  that  of  assessing  the  share- 
holders, which  has  been  vested  hi  the  shareholders 
by  statute.4  Nor  will  a  by-law  established  by  the 
directors  under  the  authority  of  a  statute  be  so  con- 
strued as  to  override  the  law  of  the  land.6 

The  directors  are  merely  the  managers  of  the 
property  and  business  of  the  corporation,  and  cannot 
therefore  perform  constituent  acts,  by  which  expression 
is  meant  acts  which  involve  fundamental  changes, 
in  the  constitution  of  the  corporation.6  They  can 
make  no  change  with  reference  to  the  nominal  capital 
of  the  company,7  or  to  membership,  without  the 
consent  of  the  shareholders;  for  this  would  have  the 
effect  of  making  the  shareholders  members  of  a  different 
corporation  from  that  which  they  had  consented  to 
join.8 

The  business  of  the  board  of  directors  is  con- 
ducted at  what  are  known  as  directors'  meetings. 
These  are  divided  into  regular  meetings  and  special 

'  Middlebury   Bank   vs.   Rutland,  *  Seneca  County  Bank  vs.  Lamb, 
etc.,  R.  Co.,  30  Vt.,  159,  169.  26  Barb.     (N.  Y.),  595. 

•  Curtis  vs.  McCullough,  3  Nev.,  «  Stark  vs.  Burke,  9  La.  Ann.,  341. 

202.  i  See  Supra  VII  A.,  2a. 

4  Marlborough  Mfg.  Co.  vs.  Smith,  •  10  Cyc.,  pp.  760  and  762. 
2  Conn.,  579. 
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meetings.  The  time  and  place  of  the  regular  meetings 
and  the  method  of  calling  special  meetings  are  gener- 
ally regulated  by  the  by-laws  of  each  corporation. 
The  frequency  of  meetings  varies  greatly  in  different 
corporations. 

A  majority  of  the  directors  of  the  corporation 
generally  constitute  a  quorum. 

Besides  conducting  the  business  of  the  corpora- 
tion the  Board  of  Directors  elect  those  officers  of  the 
corporation  whose  election  by  the  stockholders  is 
not  expressly  provided  for.  Directors  are  always 
elected  by  the  stockholders  of  the  company.  In 
some  corporations  all  the  stockholders  vote  in  such 
elections,  and  in  other  corporations  the  holders  of 
common  stock  are  alone  allowed  to  vote,  the  holders 
of  preferred  stock  being  excluded.9  The  general  method 
of  voting  for  directors  is  to  allow  each  stockholder 
to  cast  as  many  votes  as  he  owns  shares  of  stock,  and 
on  his  vote  to  vote  for  as  many  candidates  for  directors 
as  there  are  positions  to  be  filled.  In  a  few  states, 
however,  the  cumulative  system  of  voting  has  been 
adopted.  Under  this  system  the  number  of  shares 
of  stock  owned  by  each  stockholder  is  multiplied  by 
the  number  of  directors  to  be  elected,  and  the  stock- 
holder is  then  allowed  to  cast  this  total  number  of 
votes,  for  one  candidate,  or  to  divide  this  number  of 
votes  among  as  many  candidates  as  he  chooses.  The 
result  of  this  method  of  voting  is  to  allow  the  minority 
stockholders  to  elect  a  portion  of  the  directors. 

SECTION  28.    OFFICERS. 

The  principal  officers  of  a  corporation  are  the 
president,  vice-president  (or  vice-presidents),  secretary, 

•  See  Chapter  VI. 
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treasurer  and  general  manager.  The  offices  of  presi- 
dent and  general  manager,  and  of  secretary  and 
treasurer  are  often  combined.  The  respective  powers 
and  duties  of  the  various  officers  will  be  discussed 
in  the  following  sections. 

SECTION  29.    PRESIDENT  AND  VICE-PRESIDENT. 

The  duties  of  presidents  of  corporations  vary 
greatly.  In  some  corporations,  the  president  is  the 
active  executive  head  with  supervision  of  entire 
business  of  the  company,  while  in  others  he  is  little 
more  than  the  presiding  officer  of  the  board  of  direc- 
tors. In  large  corporations  the  president  is  assisted 
by  several  vice-presidents  among  whom  a  large  portion 
of  the  executive  duties  are  divided.  There  are  also, 
frequently  a  chairman,  of  the  board  of  directors, 
and  a  chairman  of  the  finance  committee. 

SECTION  30.    SECRETARY  AND  TREASURER. 

The  respective  duties  of  the  secretary  and  the 
treasurer  of  a  corporation  have  been  thus  summed 
up  by  a  recent  writer. 

"The  common  duty  of  a  secretary  is  the  conduct 
of  the  routine  business  of  a  corporation.  He  is  the 
custodian  of  the  corporate  seal,  and  of  the  corporation 
books;  he  keeps  and  reads  the  minutes  of  the  meetings 
of  stockholders  and  directors;  issues  calls  for  meetings; 
notifies  officers  and  directors  of  their  election;  issues, 
seals,  transfers  and  cancels  certificates  of  stock  and 
sometimes  signs  them  with  the  president  (when  it  is 
not  provided  that  the  treasurer  shall  sign) ;  closes  the 
transfer  book  at  proper  time ;  affixes  the  seal  to  formal 
instruments,  and  attests  with  his  signature ;  prepares 
the  reports  which  are  required  to  be  made  to  state 
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officials;  prepares  statistics  for  reports  to  be  made 
by  the  president  to  the  stockholders  and  directors; 
attends  to  the  correspondence  of  the  corporation  or  has 
supervision  over  it;  and  performs  all  duties  imposed 
by  the  directors,  or  which  custom  in  transacting  the  cor- 
poration business  has  made  part  of  his  duty.  All 
contracts  made  within  the  range  of  his  customary  work 
will  be  binding  on  the  corporation." 

"The  general  financial  agent  of  a  corporation  is  the 
treasurer.  He  is  the  routine  financial  manager  of  the 
corporation,  and  has  charge  of  money,  notes,  and  any 
fund  securities  belonging  to  it,  as  well  as  of  its  books 
of  account.  He  sees  to  all  expenditures  and  requires 
receipts  and  vouchers  therefor,  and  issues  receipts  for 
moneys  paid  to  the  corporation.  If  he  does  not  per- 
form this  work  himself,  as  he  seldom  does  in  large  cor- 
porations, he  superintends  the  clerical  force  that  does 
the  actual  work.  Hence,  he  should  be  familiar  with 
the  principles  of  corporate  finance,  and  should  have 
an  accurate  and  comprehensive  knowledge  of  book- 
keeping and  accounting.  In  many  of  the  small  cor- 
porations, the  treasurer  is  the  bookkeeper.  Usage 
often  determines  the  power  of  a  treasurer  to  sign  notes 
or  to  contract  on  behalf  of  the  corporation.  But  it  is  a 
matter  of  prudence  to  define  his  powers  and  duties 
somewhat  explicitly  in  the  by-laws.  The  treasurer 
commonly  signs  certificates  of  stock;  indorses  for  de- 
posit or  collection  checks,  notes,  bills,  and  other  nego- 
tiable instruments ;  signs,  with  or  without  the  president, 
as  the  by-laws  provide,  the  checks  of  the  corporation 
(he  should  sign  with  the  corporation  name,  as  "per 
James  Sully,  treasurer");  joins  with  the  president  in 
the  execution  of  all  instruments  that  have  to  do  with 
the  corporation's  financial  proceedings;  makes  reports 
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of  the  corporation's  financial  condition  to  the  annual 
meetings  of  stockholders,  and  so  keeps  in  touch  with  the 
financial  affairs  that  he  is  ready  at  a  moment's  notice 
to  state  to  the  directors  the  assets,  liabilities,  or  details 
of  any  financial  transactions  of  the  corporation."  10 

SECTION  31.    GENERAL  MANAGER. 

In  large  mercantile  or  manufacturing  corporations 
there  is  generally  an  officer  known  as  a  general  manager. 
Such  officer  is  under  the  direction  of  the  board  of  direc- 
tors, and  has  charge  of  the  business  end  of  the  work 
of  the  corporation.  This  officer  is  less  likely  to  be  a 
director,  or  even  a  stockholder,  than  in  the  case  of 
the  occupant  of  the  other  offices. 

SECTION  32.     POWER  OF  OFFICERS  OF  A  CORPORATION 

TO  SIGN  OR  INDORSE  NEGOTIABLE  PAPER  FOR 

THE  CORPORATION. 

An  important  question  which  often  arises  is  that 
relative  to  the  power  of  the  officers  of  a  private  cor- 
poration, to  bind  such  corporation  by  signing  or  en- 
dorsing negotiable  paper.  This  question  was  discussed 
by  the  Supreme  Court  of  Michigan  in  the  case  of  L.  M. 
Gould  vs.  W.  J.  Gould  &  Co.,11  as  follows: 

"The  general  rule  is  that  the  president  of  a  corpor- 
ation has  no  implied  power  to  bind  the  corporation  by 
his  signature  to  commercial  paper,  and  that  this  power 
is  not  presumptively  greater  in  the  president  and  secre- 
tary. 21  Am.  &  Eng.  Ency.  of  Law  (2nd  Ed.)  859. 
See  also  3  Clark  &  M.  Corp.,  Sec.  701 ;  2  Cook,  Corp., 
(4th  ed.,)  Sec.  716.  It  is  'true  that  the  authority  to 
transact  business  of  this  character  may  be  implied  where 

10  Wood  on  Modern  Business  Cor-  the  best  practical  and  complete 

porations,  pages  102  and  103.  work  on  this  subject. 

This  book  is  recommended  as  ll  134  Mich.,  515. 
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it  is  shown  either  that  the  president  has  been  held  out 
as  having  charge  of  the  business,  and  as  authorized  to 
perform  such  an  act  on  behalf  of  the  corporation  as 
that  in  question,  or  where  the  corporation  is  shown  to 
have  received  and  retained  the  benefits  of  the  transac- 
tion. See  4  Thomp.  Corp.,  Sec.  4623.  So,  where  the 
instrument  is  under  the  seal  of  the  corporation,  a  pre- 
sumption arises  that  it  was  executed  by  authority.  Id. 
It  is  also  true  that,  where  there  is  evidence  showing  that 
the  president  of  a  corporation  is  engaged  in  managing 
the  business,  such  powers  will  be  ascribed  to  him  as  are 
requisite  in  the  conduct  of  the  business  of  the  character 
involved.  See  Ceeder,  vs.  H.  M.  Loud,  etc.,  Lumber 
Co.,  86  Mich.,  541;  49  N.  W.  Rep.,  575;  24  Am.  St. 
Rep.,  134;  Hirschmann  vs.  Iron  Range,  etc.,  R.  Co., 
97  Mich.,  384;  56  N.  W.  Rep.,  842.  But  the  ruling 
of  the  circuit  judge  in  the  present  case  apparently 
rests  upon  the  idea  that  the  president  and  secretary 
are  presumed  to  have  authority  to  execute  commercial 
paper,  and  that  proof  that  commercial  paper  was  signed 
by  them  shifts  the  burden  of  proof  upon  the  defendant. 
We  think  this  holding  cannot  be  sustained  upon  author- 
ity. The  only  Michigan  case  tending  to  support  this 
ruling  is  Eureka  Iron,  etc.,  Works  vs.  Bresnahan, 
60  Mich.,  332,  27  N.  W.,  524.  But  in  that  case  it 
appeared  that  not  only  was  the  mortgage  in  question 
signed  by  the  secretary  and  treasurer  and  president 
but  that  the  mortgage  was  agreed  upon  and  assented 
to  by  all  the  directors  and  stock  holders  of  the  company 
assembled  together,  and  the  mortgage  was  drafted  and 
executed  in  their  presence.  The  case,  therefore,  did 
not  rest  upon  any  presumption  of  authority." 

On  the  question  of  the  personal  liability  of  officers 
of  a  corporation  who  sign  negotiable  paper  purporting 
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to  be  the  paper  of  the  corporation,  the  cases  are  hope- 
lessly  in   conflict.12 

SECTION  33.    LIABILITY  OF  OFFICERS  AND  DIRECTORS 

TO  STOCKHOLDERS  OR  TO  CREDITORS  OF  THE 

CORPORATION. 

"Directors  of  corporations  are  personally  liable 
to  surrender  profits  which  have  accrued  to  them, 
or  to  make  good  losses  which  have  been  inflicted  upon 
the  corporation  through  breaches  of  their  trust,  to  the 
corporation  itself,13  or  where  the  corporation  will 
not  sue,  to  its  shareholders,14  and  in  some  cases  to 
creditors  and  strangers.15 

"The  general  rule  is  that  equity  aims  at  compen- 
sation to  those  who  are  beneficially  interested  in  the 
trust  fund,  the  corporation,  the  shareholders,  or  the 
creditors;  and  that  the  court  will  hence  mold  its 
decree  so  as  to  reach  this  result  according  to  the  varying 
circumstances  of  each  case."  16 17 

By  statutory  provisions  in  many  of  the  states 
directors  and  other  officers  may  be  held  personally 
liable  for  certain  debts  of  the  corporation.  Illustrations 
of  these  provisions  are  those  holding  directors  and  offi- 
cers liable  for  wage,  claims,  or  debts  in  excess  of  the 
capital  stock  of  the  corporation. 

"The  authorities  are  not  uniform  as  to  how 
far  a  court  of  equity  has  jurisdiction  in  suits  by 
corporations,  or  their  receivers,  against  directors  who 
were  guilty  of  negligence  or  of  acts  contrary  to  some 
statutory  provision.  It  cannot  be  denied  that  there 

11  Falk  vs.  Moebs,  127  U.  S.,  697.  »  Tobin  Canning  Co.  vs.  Fraser,  81 

13  See  infra  IX.  N.  I.,  a  et  seq.  Tex.,  407,  17  S.  W.,  25;  Young 

14  Perry    vs.   Tuskaloosa    Cotton-  vs.   Toledo,   etc.,   R.   Co.,   76 

Seed  Oil  Mill  Co.,  93  Ala.,  354;  Mich.,  485,  43  N.  W.,  632. 

9  So.,  217.  »  Cyc.,  10  p.,  801. 

»  See  infra  IX,  0.5. 
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may  be  charges  of  mismanagement  or  negligence 
causing  loss  or  injury  to  the  corporation,  for  which 
there  could  be  no  reason  for  going  into  equity — the 
corporation  having  a  complete  and  adequate  remedy 
at  law.  In  3  Clark  and  Marshall  on  Cor.,  Sec.  755, 
it  is  said  that  'the  corporation  may  maintain  an  action 
at  law  against  them  at  common  law — an  action  on 
the  case — to  recover  damages;'  but  those  authors 
go  on  to  say,  'or  it  may  maintain  a  suit  in  equity 
when  any  special  jurisdiction  exists,  as  in  a  case 
where  an  accounting  or  discovery  or  injunction  is 
necessary.'  Judge  Thompson  in  the  articles  written 
by  him  on  Corporations  in  10  Cyc.,  thus  speaks  of 
the  subject  on  page  836:  The  proper  remedy  is 
said  to  be  an  action  at  law  for  damages,  and  not  a 
bill  in  equity,  where  no  accounting  of  the  financial 
condition  of  the  corporation  is  necessary  to  determine 
the  extent  of  their  liability.  The  jurisdiction  of 
courts  of  equity  to  compel  unfaithful  directors,  to 
account  to  the  corporation,  or  to  its  representative, 
for  frauds,  and  breaches  of  trusts  has  been  well  estab- 
lished since  the  time  of  Lord  Hardwicke;  and  un- 
questionably this  is  a  proper  forum  in  nearly  all  such 
cases,  although  this  statement  does  not  exclude  the 
jurisdiction  of  courts  of  law  in  cases  appropriate  for 
the  exercise  of  that  jurisdiction,  the  two  remedies 
being  often  concurrent. 

"The  Court  of  Appeals  of  New  York  has  gone  as 
far  as  any  court  we  are  aware  of  in  denying  the  juris- 
diction of  equity  against  delinquent  directors  at  the 
suit  of  a  receiver.  It  would  be  difficult  to  point  out 
any  substantial  differences  between  the  case  of  Dykman 
vs.  Keeney,  154  N.  Y.,  483;  48  N.  E.  Rep.,  894,  and 
the  one  now  under  consideration.  That  case  followed 
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O'Brien  vs.  Fitzgerald,  150  N.  Y.,  572;  44  N.  E.,  Rep. 
1126,  and  Empire  State  Sav.  Bank  vs.  Beard,  151 
N.  Y.,  638;  46  N.  E.  Rep.,  1146.    It  was  conceded 
that  some  observations  by  the  judge  who  delivered 
the  opinion  in  O'Brien  vs.  Fitzgerald,  143  N.  Y.,  377; 
38  N.  E.  Rep.,  371  (when  that  case  was  first  before 
the  court),  indicated  that  such  an  action  might  lie  in 
equity,  but  that  was  finally  determined  to  the  contrary 
on  the  later  appeal.     In  Brinckeroff  vs.   Bostwick, 
88  N.  Y.,  52,  the  same  court  said:      The  liability 
of  the  directors  of  corporations  for  violations  of  their 
duty  or  breaches  of  the  trust  committed  in  them, 
and  the  jurisdiction   of   courts   of  equity   to  afford 
redress  to  the  corporation,  and  in  proper  cases  to  its 
shareholders,    for   such   wrongs,    exist   independently 
of  any  statute.'      That  was  a  proceeding  by  a  share- 
holder and  in  Dykman  vs.  Keeney,  it  was  referred  to, 
to  show  that  an  action  in  equity  will  lie  by  a  share- 
holder, and  it  was  said  that  there  was  'a  wide  and 
vital  difference  between  such  a  case  and  one  where 
the  action  is  by  the  corporation  against  its  delinquent 
directors.'      There    is    unquestionably    a    distinction 
between  the  two  classes  of  cases,  as  a  director  is  an 
agent  of  the  corporation,  in  its  corporate  capacity, 
and    he    accounts    primarily    with    the    corporation, 
which  holds  the  legal  title  to  the  assets,  but  there  is 
no  privity  at  law  between  the  stockholder  and  the 
directors,  and  hence  when  he  can  sue  at  all,  a  court 
of  equity,  is  generally  the  proper  tribunal,  in  which 
to  enforce  his  rights,   which  are  equitable  and  not 
legal — unless  the  statute  gives  him  the  right  to  proceed 
at  law.     But  while  we  must  not  recognize  that  dis- 
tinction, is  the  corporation  or  its  receiver  to  be  denied 
that  right  under  such  circumstances  as  are  alleged 
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in  this  bill?  There  can  be  no  doubt  that  the  opinions 
delivered  in  Booth  vs.  Robinson,  55  Md.,  419,  and 
Fisher  vs.  Parr,  92  Md.,  48  Atl.  Rep.,  621,  indicate 
that  this  court  has  taken  a  position  contrary  to  the 
New  York  cases,  but  it  is  contended  that  the  precise 
question  raised  by  these  demurrers  was  not  involved 
in  either  of  those  cases.  In  Booth  vs.  Robinson, 
Judge  Alvey,  after  stating  that  directors  in  joint 
stock  corporations  were  not  in  the  strict  and  technical 
sense  of  the  term  trustees  for  the  stockholders,  said: 
They  are,  however,  in  one  sense  trustees,  and  they 
occupy  a  fiduciary  relation  to  the  corporation  and  its 
stockholders.  *  *  *  And  if  this  relation  and  duty 
be  violated,  to  the  injury  of  the  corporation  or  its 
stockholders,  the  law  affords  an  ample  redress  for  the 
wrong  against  the  guilty  parties.'  He  then  referred 
at  some  length  to  the  case  of  Charitable  Corp.  vs. 
Sutton,  2  Atk.,  400,  and  said:  'And  in  Button's 
case  the  lord  chancellor  held  that  directors  of  a  cor- 
poration, are  liable  in  equity,  to  the  corporation,  not 
only  for  gross  frauds  and  breaches  of  trust,  whereby 
the  assets  of  the  corporation  are  wasted,  but  are  also 
liable  to  the  corporation,  if  the  assets  of  the  corporation 
have  been  wasted  by  negligence  on  their  part  so  gross 
as  to  amount  to  a  breach  of  trust.'  After  referring  to 
Spering's  Appeal,  71  Pa.  St.,  11,  and  other  decisions, 
he  added:  'They  all  concur  in  holding  that,  in 
equity,  the  directors  are  personally  liable  for  the 
consequences  of  their  frauds  or  malfeasance,  or  for 
such  gross  negligence  as  may  amount  to  a  breach  of 
trust,  to  the  damage  of  the  corporation  or  its  stock- 
holders.' Then  after  showing  that  directors  are  not 
responsible  for  the  consequences  of  mere  unwise  or 
indiscreet  management,  and  pointing  out  the  character 
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of  proof  necessary  to  render  them  liable,  the  opinion 
proceeds:  'In  these  cases  the  proper  and  primary 
party  to  complain  and  call  the  directors  to  an  account, 
in  a  court  of  equity,  for  fraud  or  breaches  of  trust  in 
the  management  of  the  affairs  of  the  corporation,  is 
the  corporation  itself;  because  the  duty  was  owing, 
and  the  wrong  is  done  directly  to  the  corporation, 
and  only  indirectly  to  the  shareholders/  It  then 
points  out  what  is  necessary  to  enable  a  shareholder 
to  maintain  a  bill  against  directors  for  such  fraud  or 
breaches  of  trust. 

"So  although  that  was  a  bill  filed  by  stockholders, 
the  cases  cited  and  the  reasoning  of  the  court  tend  to 
establish  the  right  of  the  corporation  to  sue  in  equity. 
The  case  distinctly  holds,  not  only  that  directors  are 
in  a  sense  trustees  and  occupy  a  fiduciary  relation  to 
the  corporation  and  its  stockholders,  but  that  their 
negligence  may  be  so  gross  as  to  amount  to  a  breach 
of  trust.  Then  in  Fisher  vs.  Parr,  which  was  a  suit 
in  equity  by  receivers,  against  directors,  Judge  Fowler 
said:  'The  law  appears  to  be  well  settled,  in  this 
state  at  least,  that  a  court  of  equity,  has  jurisdiction 
to  entertain  a  bill  filed  by  a  corporation  to  enforce 
the  personal  liability  of  directors  for  negligent  per- 
formance of  their  duties,  and  that  the  corporation 
or  its  receiver  is  the  proper  and  primary  party  to 
complain  and  call  the  directors  to  an  account.'  It  is 
true  that  the  defendants  did  not  specifically  rely 
upon  want  of  jurisdiction  in  that  case,  but  some  of 
the  grounds  of  demurrer  were  broad  enough  to  include 
that  and  the  court  did  in  fact  pass  upon  the  question. 
If  a  court  of  equity  had  no  jurisdiction  to  grant  the 
relief  prayed,  it  was  idle  to  remand  that  case  for 
further  proceedings,  and  it  will  be  observed  that  the 
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dissenting  opinion  of  the  chief  judge,  which  was 
concurred  in  by  Judge  Schumucker  and  the  writer 
of  this  opinion,  not  only  did  not  question  the  juris- 
diction of  the  court  of  equity  to  grant  such  relief 
under  proper  allegations,  but  referred  to  a  number 
of  cases  which  sustain  the  right  of  a  corporation,  or 
its  representative,  to  sue  in  equity,  including  Wilkinson 
vs.  Dodd,  40  N.  J.  Eq.,  123;  3  Atl.  Rep.,  360;  Spering's 
Appeal,  supra;  Charitable  Corp.  vs.  Sutton,  2  Atk., 
400.  It  must  therefore  be  admitted  that  in  so  far 
as  this  court  has  indicated  its  views  on  the  subject, 
it  is  not  in  line  with  the  New  York  cases,  but  with 
those  adopting  a  contrary  doctrine. 

"There  are  many  decisions  elsewhere  in  which  the 
courts  have  recognized  the  jurisdiction  of  equity  in 
such  cases.  In  Cockrill  vs.  Cooper,  86  Fed.  Rep.,  7; 
57  U.  S.  App.  576;  29  C.  C.  A.  529,  the  Circuit  Court 
of  Appeals,  through  Judge  Thayer,  delivered  a  strong 
and  convincing  opinion  on  the  subject,  and  referred 
to  many  authorities.  In  that  case  the  suit  was 
against  a  number  of  directors,  and  the  personal  re- 
presentatives of  others,  whose  terms  of  service  were 
not  identical.  It  was  said  that  if  a  receiver  must 
sue  at  law,  it  would  not  only  require  numerous  actions, 
but  'very  likely  several  separate  actions  would  have 
to  be  brought  against  some  of  the  directors,  to  comply 
strictly  with  the  rules  of  procedure  at  law  governing 
the  joinder  of  parties;'  and  that  'it  is  also  fair  to 
infer  from  what  is  stated  in  the  bill  that  the  excessive 
loans  therein  complained  of  were  inaugurated  by  one 
set  of  directors,  and  either  continued,  renewed,  or 
enlarged  by  another,  so  that  a  suit  brought  against 
any  one  of  the  directors  would  probably  involve  an 
inquiry  into  the  proceedings  of  the  board  of  directors, 
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and  into  many  of  the  financial  transactions  of  the 
bank  for  the  entire  period  during  which  its  affairs 
are  alleged  to  have  been  mismanaged.'  In  that 
case  there  was  also  the  charge  of  declaring  dividends 
in  violation  of  the  Revised  Statutes,  and  it  was  said 
of  that:  'An  investigation  into  the  merits  of  this 
charge  will  necessarily  involve  a  critical  inquiry  into 
the  financial  condition  of  the  bank  on  each  of  said 
occasions;  and  as  this  court  held  in  Hay  den  vs. 
Thompson,  36  U.  S.  App.,  361,  369;  17  C.  C.  A.,  592, 
and  71  Fed.  Rep.,  60,  that  it  is  an  inquiry  which  is 
peculiarly  appropriate  to  a  court  of  chancery,  since 
an  account  of  any  considerable  length  or  intricacy 
cannot  be  stated  before  a  jury  with  that  degree  of 
fairness  and  accuracy  which  is  necessary  or  at  least 
desirable,  in  a  judicial  proceeding.  'The  learned 
judge  very  forcibly  showed  why  courts  of  equity  are 
best  adapted  to  adjusting  such  controversies  as 
usually  arise  between  receivers  of  insolvent  corpora- 
tions and  their  directors  or  managers,  and  added  that 
'in  a  court  of  law  there  is  always  a  greater  probability 
that  the  guilty  will  escape  detection  or  that  the  inno- 
cent will  be  made  to  suffer  for  the  wrongful  acts  of 
others.'  " 18 

18  7  American  and  English  Annotated  Cases.     Note  to  page  1121. 


CHAPTER  V. 

POWERS  AND  LIABILITIES  OF  A  CORPORA- 
TION. 

SECTION  34.     POWERS  IN  GENERAL. 

The  powers  belonging  to  private  corporations  fall 
into  three  general  classes:  (1)  Those  incidental  to 
corporate  existence;  (2)  those  expressly  conferred  by 
statute  or  the  charter  of  the  corporation ;  and  (3)  those 
incidental  to  the  powers  expressly  granted. 

SECTION    35.    POWERS    INCIDENTAL    TO    CORPORATE 

EXISTENCE. 

The  following  powers  are  held  to  necessarily  be- 
long to  every  corporation:  (1)  To  have  perpetual 
succession;  (2)  to  sue  or  be  sued,  to  receive  and  grant 
property  by  its  corporate  name;  (3)  to  purchase  and 
hold  lands;  (4)  to  have  a  common  seal;  (5)  to  make 
by-laws  for  its  government.  'These  five  powers  are 
inseparably  incident  to  every  corporation,  at  least  to 
every  corporation  aggregate;  for  two  of  them  though 
they  may  be  practices,  yet  are  very  unnecessary  to  a 
corporation  sole,  viz. :  to  have  a  corporate  seal,  to 
testify  his  sole  assent  and  to  make  statutes  for  the 
regulation  of  his  own  conduct."  1 

The  necessity  of  a  distinctive  corporate  name  is 
thus  discussed  by  Blackstone:2  "When  a  corpora- 
tion is  erected  a  name  must  be  given  to  it,  and  by  that 
name  alone  it  must  sue  and  be  sued,  and  do  all  legal 
acts,  though  a  very  minute  variation  therein  is  not 
material.  Such  name  is  the  very  being  of  its  constitu- 

1  1  Blackstone's  Com.  476.  •  1  Blackstone's  Com.,  474. 

143 


144  PRIVATE   CORPORATIONS. 

tion,  and  though  it  is  the  will  of  the  King  that  erects 
the  corporation,  yet  the  name  is  the  knot  of  its  com- 
bination, without  which  it  could  not  perform  its  cor- 
porate functions. ' '  "The  name  of  incorporation, ' '  says 
Sir  Edward  Coke,  "is  a  proper  name  or  name  of  baptism 
and  therefore,  when  a  private  founder  gives  his  college 
or  hospital  a  name,  he  does  it  only  as  a  godfather,  and 
by  that  same  name  the  King  baptizes  the  incorpora- 
tion. "  Some  of  the  reasoning  and  illustrations  in  the 
above  quotation  sound  strange  and  out  of  date  at  the 
present  day,  but  the  necessity  for  the  name  to  every 
corporation  is  as  great  as  ever. 

The  right  of  perpetual  succession  may  be  abridged 
by  statutory  provisions,  or  provisions  in  charters, 
limiting  the  life  of  a  corporation  to  a  certain  specified 
period. 

SECTION   36.    POWERS    EXPRESSLY   GRANTED   TO   A 
CORPORATION. 

The  express  powers  of  a  corporation  are  conferred 
upon  it  from  two  sources,  from  the  general  statutes 
governing  corporation,  and  from  the  corporation 
charter.  Such  statutes  and  charter  are  the  measure 
of  the  powers  of  a  corporation,  and  a  corporation  can 
lawfully  exercise  only  such  powers  as  are  therein  con- 
ferred upon  it. 

Grants  of  power  to  a  corporation  are  in  general 
to  be  construed  strictly  against  the  corporation. 

"The  right  of  a  corporation  to  do  an  act  or  make 
a  contract  is  not  always  a  question  of  law.  What  it 
may  not  do  under  some  circumstances,  it  may  do  un- 
der others.  It  may  carry  on  the  business  it  is  author- 
ized to  do  in  the  usual  and  customary  manner  that 
business  of  the  same  nature  is  carried  on  by  individuals. 
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'It  is  therefore/  says  Mr.  Jorawetz,  'impossible  to 
decide  abstractedly  that  acts  of  a  particular  descrip- 
tion are  within  or  without  the  chartered  powers  of  a 
corporation.  The  right  of  a  corporation  to  perform 
an  act  depends,  in  every  case,  upon  all  the  surround- 
ing circumstances,  and  facts  can  be  conceived  which 
would  render  almost  any  act  justifiable/  He  further 
observes  (and  it  is  an  eminently  sensible  observation), 
that  'no  rules  can  be  framed  which  would  be  of  any 
practicable  value  in  determining  cases  of  this  char- 
acter. .  .  .  The  application  of  law  to  an  individual 
case  must  always  remain  a  matter  involving  the 
exercise  of  sound,  practical  judgment,  and  business 
experience.'  'Great  caution/  he  says,  'is  therefore 
necessary  in  treating  a  decision  that  a  corporation 
has  or  has  not  authority  to  do  a  particular  act  as  a 
precedent  to  be  followed  in  other  cases.1 

Another  general  principle  seems  properly  to  re- 
quire a  statement  before  we  apply  the  law  to  the  cir- 
cumstances surrounding  the  transaction  now  to  be 
considered.  The  general  rule  in  regard  to  the  con- 
struction of  a  charter  is  that  it  is  to  be  construed 
strictly  against  the  grantee;  that  all  which  is  not 
clearly  granted,  either  expressly  or  by  reasonable  im- 
plication, is  to  be  held  against  the  corporation.3 

This  rule  does  not  apply,  however,  in  cases  where 
a  corporation  is  seeking  to  repudiate  a  contract  under 
which  it  has  received  benefits. 

"All  grants,  even  grants  of  corporate  franchises, 
are  construed  strongly  in  favor  of  the  government, 
and  against  the  grantee.  So  when  the  State  challenges 
the  action  of  one  of  its  corporate  creations,  it  may 
insist  on  clear  warrant  for  such  action.  It  may  say: 

1  Tod  vs.  Kentucky  Union  Land 

Co.,  57  Fed.  Rep.,  523. 
Vol.  VIII.— 10. 
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'Point  to  the  letter  of  your  authority.  I  abide  by  my 
contract,  and  protect  you  in  the  rights  and  franchises 
I  have  given.  Abide  by  your  contract,  and  assume 
to  do  no  act  in  disregard  of  the  duties  I  have  imposed, 
or  beyond  the  authority  I  have  conferred.'  The 
rule  of  strict  construction  exists  in  such  a  case.  But 
a  milder  rule  applies  when  a  corporation  seeks  to  re- 
pudiate a  contract  into  which  it  has  formally  entered. 
It  is  not  seemly  for  a  corporation,  any  more  than  for 
an  individual,  to  make  a  contract  and  then  break  it; 
to  abide  by  it  so  long  as  it  is  advantageous,  and  re- 
pudiate it  when  it  becomes  onerous.  The  courts  may 
well  say  to  such  corporation:  'As  you  have  called  it 
a  contract,  we  will  do  the  same.  As  you  have  enjoyed 
the  benefits  when  it  was  beneficial,  you  must  bear  the 
burden  when  it  becomes  onerous,  unless  it  clearly 
appears  that  that  which  you  have  assumed  to  do  is 
beyond  your  powers.' 

SECTION     37.    POWERS     IMPLIED     FROM     EXPRESS 

POWERS. 

In  addition  to  the  powers  expressly  granted  to  a 
corporation  it  also  possesses  those  powers  which  are 
derived  from  the  express  powers  by  necessary  implica- 
tion. In  order  to  derive  a  power  by  implication  it 
must  appear  that  such  power  is  necessary  to  the  en- 
joyment of  the  specially  granted  right  without  which 
the  latter  would  fail.5 

*  There  are  two  views  which  may  be  taken  of  the 
power  to  purchase  and  hold  the  capital  stock  of  other 
gas  companies,  as  designated  in  said  second  clause. 

*  Chicago,  R.  I.  &  P.  Ry.  Co.  vs.  Mt.    Washington    R.    Co.,    40 

Union  Pac.  Ry.  Co.,  47  Fed.,  N.    H.,    230;     Charles    River 

22.  Bridge  vs.  Warren  Ave.  Bridge, 

6  Elliott   on   Private    Corporation.  11  Pet.,  420. 
Sec.    64    citing    Downing    vs. 
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Must  it  be  regarded  as  an  original,  independent  power, 
intended  to  exist  exclusively  and  in  addition  to  the 
power  named  in  the  first  clause,  or  may  it  be  considered 
as  merely  ancillary  to  the  other  power  of  maintaining 
and  operating  works  for  the  manufacture  and  sale  of 
gas?  If  the  latter  view  be  correct,  the  main  object 
for  which  the  gas  trust  company  was  formed  would 
be  that  it  might  itself  maintain  and  operate  works 
for  the  manufacture  and  sale  of  gas,  while  the  pur- 
chase of  shares  of  stock  in  other  companies  would  be 
merely  a  subordinate  object,  incidental  only  to  the 
main  purpose  of  the  corporate  formation.  An  illus- 
tration of  this  idea  may  be  found  in  the  general  law 
of  this  State  in  regard  to  life  insurance  companies, 
which  makes  it  lawful  for  a  life  insurance  company, 
organized  in  the  State,  to  'invest  its  funds  or  accumu- 
lations in  the  stocks  of  the  United  States,  ...  or 
in  such  other  stocks  or  securities  as  may  be  approved 
by  the  auditor.'  The  main  object  of  forming  such  a 
company  is  to  engage  in  the  business  of  life  insurance, 
but  the  power  to  invest  surplus  funds  in  certain  stocks 
is  given  as  an  incident  to  such  business. 

"Can  the  power  to  purchase  and  hold  the  stock 
of  other  gas  companies  be  lawfully  exercised  by  the 
appellee,  as  incidental  to  the  main  purpose  of  main- 
taining and  operating  works  for  the  manufacture  and 
sale  of  gas?  Corporations  can  only  exercise  such 
powers  as  may  be  conferred  by  the  legislative  body 
creating  them,  either  in  express  terms  or  by  necessary 
implication;  and  the  implied  powers  are  presumed  to 
exist  to  enable  such  bodies  to  carry  out  the  express 
powers  granted,  and  to  accomplish  the  purpose  of 
their  creation.  Railroad  Co.  vs.  Marseilles,  84  111., 
643;  Coke  Co.  vs.  Coke  Co.,  121  111.,  530,  13  N.  E.  Rep., 
169.  An  incidental  power  is  one  that  is  directly  and 
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immediately  appropriate  to  the  execution  of  the 
specific  power  granted,  and  not  one  that  has  a  slight 
or  remote  relation  to  it.  Hood  vs.  Railroad  Co.,  22 
Conn.,  1;  Franklin  Co.  vs.  Institution,  68  Me.,  48. 
Where  a  charter,  in  express  terms,  confers  upon  a 
corporation  the  power  to  maintain  and  operate  works 
for  the  manufacture  and  sale  of  gas,  it  is  not  a  neces- 
sary implication  therefrom  that  the  power  to  purchase 
stock  in  other  gas  companies  should  also  exist.  There 
is  no  necessary  connection  between  manufacturing 
gas  and  buying  stocks.  If  the  purpose  for  which  a 
gas  company  has  been  created  is  to  make  and  sell 
gas,  and  operate  gas  works,  the  purchase  of  stock  in 
other  gas  companies  is  not  necessary  to  accomplish 
such  purpose.  'The  right  of  a  corporation  to  invest 
in  shares  of  another  jcompany  cannot  be  implied, 
because  both  companies  are  engaged  in  a  similar  kind 
of  business.'  1  Mir.  Priv.  Corp.,  Sec.  431."  8 

By  far  the  greater  portion  of  the  powers  of  a  cor- 
poration are  implied  powers,  only  a  few  powers  being 
expressly  conferred  in  most  charters.  Many  illustra- 
tions of  implied  powers  derived  from  express  powers 
could  be  given.  Thus  the  power  to  borrow  money 
has  been  held  to  be  implied  from  the  powers,  expressly 
granted,  to  receive  money  on  deposit  and  to  loan 
money.7  Banking  and  manufacturing  corporations 
have  the  implied  power  to  make  negotiable  paper. 
The  power  to  sell  will  always  be  implied  from  the 
power,  either  to  acquire  or  to  manufacture,  etc. 

SECTION  38.    CONTRACTS  OF  A  CORPORATION. 

The  power  to  contract  is  sometimes  expressly 
granted  to  a  corporation  by  its  charter.  Generally, 

6  People,    Ex    rel.,    Peabody    vs.  111.,  268;    22  N.  E.,  798,  799. 

Ctoicago   Gas   Trust    Co.,    130  '  Ward  vs.  Johnson,  95  III,,  21i. 
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however,  this  is  not  done,  and  the  power  to  contract 
comes  to  a  corporation  as  an  implied  power,  in  which 
cases  this  power  of  contracting  is  limited  to  contracts 
which  may  be  necessary  or  usual  in  the  course  of  the 
business  for  which  it  was  created,  or  reasonably  inci- 
dent thereto.  The  power  of  contracting  is  always 
implied,  under  these  limitations,  in  the  absence  of  a 
positive  restriction  in  the  charter  of  the  corporation.8 

"A  corporation  and  an  individual  do  not  stand 
upon  the  same  footing  in  regard  to  the  right  of  con- 
tracting. The  latter  may  make  all  contracts  which 
in  the  eye  of  the  law  are  not  inconsistent  with  the 
interests  of  society;  whereas  the  former,  being  created 
for  a  specific  purpose,  must  look  to  its  charter,  which 
is,  as  it  were,  the  law  of  its  nature,  to  ascertain  the 
extent  of  its  capacity.  It  can  not  only  make  no  con- 
tracts forbidden  by  its  charter,  but  it  can  only  make 
those  which  are  necessary  to  effectuate  the  purposes 
of  its  creation."  9 

Express  limitations  upon  the  power  of  contract- 
ing of  corporations  are  sometimes  contained  in  sta- 
tute or  charters.  For  example,  a  limit  is  sometimes 
placed  upon  the  amount  of  indebtedness  which  may 
be  contracted  by  a  corporation. 

SECTION  39.    ULTRA  VIRES  CONTRACTS. 

A  contract  which  is  beyond  the  power  of  the  cor- 
poration to  make  is  called  ultra  vires.  Under  this 
term  are  included  both  acts  which  are  an  excess  of 
authority  as  against  the  stockholders,  and  also  acts 
which  are  prohibited  by  law. 

1  American  and  English  Ency.  of  33  Am.  St.  Rep.,  234;   Perkins 

Law,  Vol.  VII,  p.  755.;   Green  vs.    Portland,    etc.,    R.    Co., 

Bay,   etc.,  R.   Co.   vs.   Union  47  Me.,  573,  74  Am.  Dec.,  507; 

Steamboat  Co.,  107  U.  S.;   140  Morville    vs.    American   Tract 

111.,  98;    Richelieu  Hotel  Co.  Soc.,  123  Mass.,  137. 
vs.  International  Military  En-            *  Blair    vs.    Perpetual    Ins.    Co., 

campment  Co.,  140  111.,  248,  10  Mo.,  565. 
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In  general,  an  ultra  vires  contract  of  a  corpora- 
tion is  void.  This  point  was  passed  upon  by  the  Su- 
preme Court  of  the  United  States  in  the  leading  cases 
of  Pearce  vs.  The  Madison  and  Indianapolis  Railroad 
Company.10 

1  The  rights,  duties,  and  obligations  of  the  defend- 
ants are  denned  in  the  Acts  of  the  Legislature  of  In- 
diana, under  which  they  were  organized,  and  reference 
must  be  had  to  these,  to  ascertain  the  validity  of  their 
contracts.  They  empower  the  defendants  respec- 
tively, to  do  all  that  was  necessary  to  construct  and 
put  in  operation  a  railroad  between  the  cities  which 
are  named  in  the  acts  of  incorporation.  There  was 
no  authority  of  law  to  consolidate  these  corporations, 
and  to  place  both  under  the  same  management,  or  to 
subject  the  capital  of  the  one  to  answer  for  the  lia- 
bilities of  the  other;  and  so  the  courts  of  Indiana  have 
determined.  But  in  addition  to  that  act  of  illegality, 
the  managers  of  these  corporations  established  a 
steamboat  line  to  run  in  connection  with  the  railroads, 
and  thereby  diverted  their  capital  from  the  objects 
contemplated  by  their  charters,  and  exposed  it  to 
perils,  for  which  they  afforded  no  sanction.  Now, 
persons  dealing  with  the  managers  of  a  corporation 
must  take  notice  of  the  limitations  imposed  upon  their 
authority  by  the  act  of  incorporation.  Their  powers 
are  conceded  in  consideration  of  the  advantage  the 
public  is  to  receive  from  their  discreet  and  intelli- 
gent employment,  and  the  public  have  an  interest 
that  neither  the  managers  nor  stockholders  of  the 
corporation  shall  transcend  their  authority.  In 
McGregor  vs.  The  Official  Manager  of  the  Deal  and 
Dover  Railway  Co.,  16  Eng.  L.  &  Eq.,  180,  it  was  con- 

10  21  Howard,  441. 
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sidered  that  a  railway  company  incorporated  by  Act 
of  Parliament  was  bound  to  apply  all  the  funds  of  the 
company  for  the  purposes  directed  and  provided  for 
by  the  act,  and  for  no  other  purpose  whatever,  and 
that  a  contract  to  do  something  beyond  these  was  a 
contract  to  do  an  illegal  act,  the  illegality  of  which, 
appearing  by  the  provisions  of  a  public  Act  of  Parila- 
ment,  must  be  taken  to  be  known  to  the  whole  world. 
In  Coleman  vs.  The  Eastern  Counties  Railway  Co., 
10  Beav.,  1,  Lord  Langdale,  at  the  suit  of  a  shareholder, 
restrained  the  corporation  from  using  its  funds  to 
establish  a  steam  communication  between  the  terminus 
of  the  road  (Harwich)  and  the  northern  ports  of  Europe. 
The  directors  of  the  company  vindicated  the  appro- 
priation as  beneficial  to  the  company,  and  similar 
arrangements  were  not  unusual  among  railway  com- 
panies. Lord  Langdale  said:  'Ample  powers  are 
given  for  the  purpose  of  constructing  and  maintaining 
the  railway,  and  for  doing  all  those  things  required 
for  its  proper  use  when  made.  But  I  apprehend  that 
it  has  nowhere  been  stated  that  a  railway  company, 
as  such,  has  power  to  enter  into  all  sorts  of  other 
transactions.  Indeed,  it  has  been  very  properly 
admitted  that  railway  companies  have  no  right  to 
enter  into  new  trades  or  businesses  not  pointed  out 
by  the  acts.  But  it  has  been  contended  that  they 
have  a  right  to  pledge,  without  limit,  the  funds  of  the 
company  for  the  encouragement  of  other  transactions, 
however  various  and  extensive,  provided  that  the  ob- 
ject of  that  liability  is  to  increase  the  traffic  upon  the 
railway,  and  thereby  to  increase  the  profit  to  the 
shareholders. 

' '  'There  is,  however,  no  authority  for  anything  of 
that  kind.    It  has  been  stated  that  these  things,  to  a 
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small  extent,  have  been  frequently  done  since  the 
establishment  of  railways;  but  unless  the  acts  so  done 
can  be  proved  to  be  in  conformity  with  the  powers 
given  by  the  special  Acts  of  Parliament,  under  which 
these  acts  are  done,  they  furnish  no  authority  what- 
ever. In  the  East  Ang.  Railway  Company  vs.  The 
Eastern  Counties  Railway  Company,  11  C.  B.  (73 
Eng.),  803,  the  court  say,  the  statute  incorporating 
the  defendants'  company,  gives  no  authority  respect- 
ing the  bills  in  Parliament  promoted  by  the  plaintiffs, 
and  we  are  therefore  bound  to  say  that  any  contract 
relating  to  such  bills  is  not  justified  by  the  Act  of 
Parliament,  is  not  within  the  scope  of  the  authority 
of  the  company  as  a  corporation,  and  is  therefore 
void/ 

"We  have  selected  these  cases  to  illustrate  the 
principle  upon  which  the  decision  of  this  case  has 
been  made.  It  is  not  a  new  principle  in  the  juris- 
prudence of  this  court.  It  was  declared  in  the  early 
case  of  Head  vs.  Providence  Insurance  Company,  2 
Cranch,  127,  and  has  been  reaffirmed  in  a  number  of 
others  that  followed  it.  Bank  of  Augusta  vs.  Earle, 
13  Pet.,  519;  Perrine  vs.  Ches.  &  Del.  Ca.  Co.,  9  How., 
172. 

"It  is  contended,  that  because  the  steamboat 
was  delivered  to  the  defendants,  and  has  been  con- 
verted to  their  use,  they  are  responsible.  It  is  enough 
to  say,  in  reply  to  this,  that  the  plaintiff  was  not  the 
owner  of  the  boat,  nor  does  he  claim  under  an  assign- 
ment of  the  owner's  interest.  His  suit  is  instituted 
on  the  note,  as  an  indorsee;  and  the  only  question  is, 
had  the  corporation  the  capacity  to  make  the  contract, 
in  the  fulfillment  of  which  they  were  executed?  The 
opinion  of  the  court  is,  that  it  was  a  departure  from 
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the  business  of  the  corporation,  and  that  their  officers 
exceeded  their  authority." 

When  a  contract  is  not  on  its  face  necessarily 
beyond  the  scope  of  the  power  of  the  corporation,  by 
which  it  was  made,  it  will,  in  the  absence  of  proof  to 
the  contrary,  be  presumed  to  be  valid,  corporations 
being  presumed  to  contract  within  their  powers.  The 
doctrine  of  ultra  vires  when  invoked  for  or  against  a 
corporation,  will  not  be  allowed  to  prevail  where  it 
would  defeat  the  ends  of  justice  or  work  a  legal 
wrong.11 

The  doctrine  is  gaining  ground  that  as  long  as 
either  party  to  a  contract  which  was  ultra  vires  on  the 
part  of  the  corporation  retains  the  benefits  received 
from  such  contract,  such  party  will  be  estopped  to  set 
up  the  ultra  vires  character  of  the  contract  as  a 
defense. 

SECTION  40.    TORTS  OF  A  CORPORATION. 

It  was  at  one  time  held  that  a  private  corpora- 
tion could  not  be  held  liable  for  its  torts,  which  were 
considered  the  wrongful  acts  of  its  officers  and  agents. 

This  doctrine  has  now  been  abandoned,  and  it  is 
well  settled  that  a  private  corporation  is  liable  for  its 
torts  substantially  to  the  same  extent  as  an  individual. 
The  principal  distinction  arises  from  the  fact  that  all 
a  corporation's  torts  must  arise  out  of  its  responsi- 
bility for  the  acts  of  its  agents. 

A  corporation  is  liable  for  all  torts  committed  by 
its  agents  or  servants  in  the  regular  cause  of  their 
agency  or  employment. 

This  doctrine  is  fully  set  forth  by  the  Supreme 

11  Ohio  and  Mississippi  Railway  Co.  Flat  Fluming  Co.,  22  Cal.,  620; 

vs.  McCarthy,  96   U.  S.,  257;  Morris  and  E.  R.  R.  Co.  vs. 

Union   W.   Co.   vs.   Murphy's  R.  R.  Co.,  29  N.  J.  Eq.,  592. 
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Court  of  the  United  States  in  the  case  of  The  Phila- 
delphia, Wilmington  &  Baltimore  Railroad  Co.  vs. 
Quagley,12  as  follows: 

"The  defendants  contend  that  they  are  not  liable 
to  be  sued  in  this  action;  that  theirs  is  a  railroad  cor- 
poration, with  defined  and  limited  faculties  and  powers, 
and  having  only  such  incidental  authority  as  is  neces- 
sary to  the  full  exercise  of  the  faculties  and  powers 
granted  by  this  charter;  that,  being  a  mere  legal 
entity,  they  are  incapable  of  malice,  and  that  malice 
is  a  necessary  ingredient  in  a  libel;  that  this  action 
should  have  been  instituted  against  the  natural  per- 
sons who  were  concerned  in  the  publication  of  the 
libel.  To  support  this  argument,  we  should  be  re- 
quired to  concede  that  a  corporate  body  could  only 
act  within  the  limits  and  according  to  the  faculties 
determined  by  the  Act  of  Incorporation,  and  there- 
fore that  no  crime  or  offense  can  be  imputed  to  it. 
That  although  illegal  acts  might  be  committed  for  the 
benefit  or  within  the  service  of  the  corporation,  and  to 
accomplish  objects  for  which  it  was  created  by  the 
direction  of  their  dominant  body,  that  such  acts,  not 
being  contemplated  by  the  charter,  must  be  referred 
to  the  rational  and  sensible  agents  who  performed 
them,  and  the  whole  responsibility  must  be  limited 
to  those  agents,  and  we  should  be  forced,  as  a  legitimate 
consequence,  to  conclude  that  no  action  ex  delicto  or 
indictment  will  lie  against  a  corporation  for  any  mis- 
feasance. But  this  conclusion  would  be  entirely  in- 
consistent with  the  legislation  and  jurisprudence  of 
the  states  of  the  Union  relative  to  these  artificial  per- 
sons. Legislation  has  encouraged  their  organization,  as 
they  concentrate  and  employ  the  intelligence,  energy 

»  21  Howard,  202. 
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and  capital  of  society,  for  the  development  of  enter- 
prises of  public  utility.  There  is  scarcely  an  object  of 
general  interest  for  which  some  association  has  not 
been  formed,  and  there  are  institutions  whose  members 
are  found  in  every  part  of  the  Union,  who  contribute 
their  efforts  to  the  common  object.  To  enable  im- 
personal beings — mere  legal  entities — which  exist  only 
in  contemplation  of  the  law,  to  perform  corporal  acts, 
or  deal  with  personal  agents,  the  principle  of  repre- 
sentation has  been  adopted  as  a  part  of  their  constitu- 
tion. The  powers  of  the  corporation  are  placed  in 
the  hands  of  a  governing  body  selected  by  the  members 
who  manage  its  affairs,  and  who  appoint  the  agents 
that  exercise  its  faculties  for  the  accomplishment  of 
the  object  of  its  being.  But  these  agents  may  infringe 
the  rights  of  persons  who  are  unconnected  with  the 
corporation,  or  who  are  brought  into  relations  of  busi- 
ness or  intercourse  with  it.  As  a  necessary  correla- 
tive to  the  principle  of  the  exercise  of  corporate  powers 
and  faculties  by  legal  representatives,  is  the  recogni- 
tion of  a  corporate  responsibility  for  the  acts  of  those 
representatives. 

"With  much  wariness,  and  after  close  and  exact 
scrutiny  into  the  nature  of  their  constitution,  have 
the  judicial  tribunals  determined  the  legal  relations 
which  are  established  for  the  corporation  by  their 
governing  body,  and  their  agents,  with  the  natural 
persons  with  whom  they  are  brought  into  contact  or 
collision.  The  result  of  the  cases  is,  that  for  acts  done 
by  the  agents  of  a  corporation  either  in  contractu  or  in 
delicto,  in  the  course  of  its  business,  and  of  their  em- 
ployment, the  corporation  is  responsible,  as  an  indi- 
vidual is  responsible  under  similar  circumstances. 
At  a  very  early  period,  it  was  decided  in  Great  Britain, 
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as  well  as  in  the  United  States,  that  actions  might  be 
maintained  against  corporations  for  torts;  and  in- 
stances may  be  found,  in  the  judicial  annals  of  both 
countries,  of  suits  for  torts  arising  from  the  acts  of 
their  agents,  of  nearly  every  variety.  Trespass  quare 
clasum  fregit  was  supported  in  9  Serg.  &  R.,  94;  Mound 
vs.  Monmouthshire  Canal  Co.,  4  Mann.  &  G.,  452. 
Assault  and  Battery;  Moore  vs.  Fitchbury  R.  R.  Co., 
4  Gray,  Mass.,  465;  Eastn.  Go's  Ry.  Co.  vs.  Vroom,  6 
Exch.,  314.  For  damages  by  a  collision  of  rail  cars 
and  steamboats.  Phil.  &  Read.  R.  R.  Co.  vs.  Derby, 
14  How.,  465;  N.  Y.  &  Va.  S.  S.  Co.,  19  How.,  241. 
For  a  false  representation;  Finnic  vs.  Glasgow  &  S.  W. 
R.  Co.,  34  L.  &  Eq.  R.,  14;  Etting  vs.  Bk.  U.  S.,  11 
Wheat.,  59. 

'The  case  of  The  National  Exchange  Co.  of  Glas- 
gow vs.  Drew,  2  Mac.  H.  of  L.,  Cas.  103,  was  that  of  a 
company  in  failing  circumstances,  whose  managers 
sought  to  appreciate  its  stock  by  a  fraudulent  repre- 
sentation to  the  company,  and  a  publication  of  the 
report  as  adopted  by  it,  that  its  affairs  were  prosper- 
ous. Two  of  its  stockholders  were  induced  to  borrow 
money  from  the  company  to  invest  in  its  stock.  The 
question  in  the  cause  was,  whether  the  company  was 
responsible  for  the  fraud.  In  the  House  of  Lords, 
upon  appeal,  Lord  St.  Leonards  said:  'I  have  come 
to  the  conclusion,  that  if  representations  are  made 
by  a  company  fraudulently,  for  the  purpose  of  en- 
hancing the  value  of  stock;  and  they  induce  a  third 
person  to  purchase  stock;  and  those  representations 
so  made  by  them,  bind  the  company.  I  consider 
representations  by  the  directors  of  a  company  as  repre- 
sentations by  the  company,  although  they  may  be 
representations  made  to  the  company.'  .  .  .  The 


POWERS   AND    LIABILITIES   OF   CORPORATIONS.      157 

report  'becomes  the  act  of  the  company  by  its  adop- 
tion and  sending  it  forth  as  a  true  representation  of 
their  affairs;  and  if  that  representation  is  made  use 
of  in  dealing  with  third  persons,  for  the  benefit  of  the 
company,  it  subjects  them  to  the  loss  which  may 
accrue  to  the  party  who  deals,  trusting  to  those  repre- 
sentations.' 

"It  would  be  difficult  to  furnish  a  reason  for  the 
liability  of  a  corporation  for  a  fraud,  under  such  cir- 
cumstances, that  would  not  apply  to  sustain  an  action 
for  the  publication  of  a  libel." 

The  liability  of  a  corporation  for  such  torts  as 
assault  and  battery  or  false  imprisonment,  is  even 
clearer  than  in  the  case  of  torts  of  the  character  dis- 
cussed in  the  above  case.  The  question  of  the  lia- 
bility of  a  corporation  for  an  assault  and  battery  by 
its  employes  was  thus  discussed  in  another  decision 
of  the  United  States  Supreme  Court.13 

"This  action  was  brought  by  James  Harris,  the 
defendant  in  error,  against  the  Denver  and  Rio  Grande 
Railway  Company,  a  corporation  of  the  State  of  Colo- 
rado, to  recover  damages  for  injuries  which,  he  alleges 
were  sustained  by  him,  in  his  person,  by  reason  of  an 
illegal  and  wrongful  assault  made  by  that  company, 
acting  by  its  servants  and  agents.  The  plea  was  not 
guilty.  There  was  a  verdict  and  judgment  in  favor 
of  the  plaintiff  for  $9,000.  The  judgment  was  affirmed 
in  the  Supreme  Court  of  the  Territory,  and  has  been 
brought  here  for  review. 

"The  defendant  introduced  no  evidence,  although 
its  officers  were  the  chief  actors  on  the  occasion  when 
the  plaintiff  was  injured.  The  case  made  by  the 
latter  and  other  witnesses  testifying  in  his  behalf  is 

u  Denver,  etc.,  R.  Co.  vs.  Harris,  122  U.  S.,  597. 
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stated  by  the  Supreme  Court  of  the  Territory,  in  the 
following  extract  from  its  opinion : 

"  The  record  discloses  the  fact  that  there  was 
evidence  on  the  trial  in  the  lower  court  to  the  effect 
that  about  the  tenth  or  twelfth  of  June,  1879,  the 
Atchison,  Topeka  and  Santa  Fe  Railway  Company 
was  in  peaceable  possession,  by  the  agents  and  em- 
ployes, of  a  certain  railroad  in  the  State  of  Colorado, 
running  from  Alamosa  to  the  City  of  Pueblo,  in  that 
State;  that  at  or  about  that  date,  and  while  the 
Atchison,  Topeka  &  Santa  Fe  Railway  Company  were 
so  in  possession  of  said  railroad,  the  plaintiff  in  error, 
by  an  armed  force  of  several  hundred  men,  acting  as 
its  agents  and  employes,  and  under  its  vice  president 
and  assistant  general  manager,  attacked  with  deadly 
weapons  the  agents  and  employes  of  said  Atchi- 
son, Topeka  and  Santa  Fe  Railway  Company,  having 
charge  of  said  railroad,  and  forcibly  drove  them  from 
the  same,  and  took  forcible  possession  thereof;  that 
there  was  a  demonstration  of  armed  men  all  along  the 
line  of  the  railroad  seized;  and  while  this  was  being 
done,  and  the  seizure  was  being  made,  the  defendant 
in  error,  who  was  an  employe  of  the  Atchison,  Topeka 
and  Santa  Fe  Railway  Company  on  said  line  of  rail- 
road, and  while  on  the  track  of  the  road,  and  on  a  hand 
car  thereon,  in  the  line  of  his  employment,  was  fired 
upon  by  men  as  he  was  passing,  and  seriously  wounded, 
and  injured;  that  immediately  upon  the  seizure  of  the 
railroad  as  aforesaid,  the  plaintiff  in  error  accepted  it, 
and  at  once  entered  into  possession  thereof,  and  com- 
menced and  for  a  time  continued  to  use  and  operate 
the  same  as  its  own.' 

"Reference    was   made    in    argument    to    those 
portions  of  the  charge  that  refer  to  the  liability  of 
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corporations  for  torts  committed  by  their  employes 
and  servants. 

"In  Philadelphia,  W.  &  B.  R.  R.  Co.  vs.  Quigley, 
62  U.  S.,  21  How.,  207,  this  court  held  that  a  railroad 
corporation  was  responsible  for  the  publication  by 
them  of  libel,  in  which  the  capacity  and  skill  of  a 
mechanic  and  builder  of  depots,  bridges,  station  houses, 
and  other  structures  for  railroad  companies  were 
falsely  and  maliciously  disparaged  and  undervalued. 
The  publication  in  that  case,  consisted  in  the  preserva- 
tion in  the  permanent  form  of  a  book  for  distribution 
among  the  persons  belonging  to  the  corporation,  of  a 
report  made  by  a  committee  of  the  company's  board 
of  directors,  in  relation  to  the  administration  and 
dealings  of  the  plaintiff  as  a  superintendent  of  the  road. 
The  Court,  upon  a  full  review  of  the  authorities,  held 
it  to  be  the  result  of  the  cases,  'that  for  acts  done  by 
the  agents  of  a  corporation,  either  in  contractu  or  in 
delicto,  in  the  course  of  its  business,  and  their  em- 
ployment, the  corporation  is  responsible  as  an  indi- 
vidual is  responsible  under  similar  circumstances.' 
In  State  vs.  Morris  &  Essex  R.  R.  Co.,  23  N.  J.  L.,  369, 
it  was  well  said  that,  'If  a  corporation  has  itself  no 
hands  with  which  to  strike,  it  may  employ  the  hands 
of  others,  and  it  is  now  perfectly  well  settled,  contract 
to  the  ancient  authorities,  that  a  corporation  is  liable 
civiliter  for  all  torts  committed  by  its  servants  or 
agents  by  authority  of  the  corporation,  express  or 
implied.  .  .  .  The  result  of  the  modern  cases  is 
that  a  corporation  is  liable  civiliter  for  torts  com- 
mitted by  its  servants  or  agents  precisely  as  a  natural 
person;  and  that  it  is  liable  as  a  natural  person;  for  the 
acts  of  its  agents  done  by  its  authority,  express  or  im- 
plied, though  there  be  neither  a  written  appointment 
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under  seal  nor  a  vote  of  the  corporation  constituting 
the  agency  or  authorizing  the  act.'  See,  also,  Salt 
Lake  City  vs.  Hollister,  118  U.  S.,  256,  260  (ante  176, 
178) ;  New  Jersey  Steamboat  Co.  vs.  Brockett,  present 
term,  121  U.  S.,  637  (ante  1049) ;  National  Bank  vs. 
Graham,  100  U.  S.,  699,  702.  The  instructions  given 
the  jury  were  in  harmony  with  these  salutary  principles. 
Whatever  may  be  said  of  some  expressions  in  the  charge 
when  detached  from  their  context,  the  whole  charge 
was  as  favorable  to  the  defendant  as  it  was  entitled 
to  demand  upon  the  evidence." 

There  is  probably  no  species  of  tort  of  which  a 
corporation  may  not  be  guilty. 

SECTION  41.  CRIMES  OF  A  CORPORATION. 
A  corporation  is  subject  to  the  criminal  laws  of 
the  State.  There  are  certain  crimes  which  cannot  be 
committed  by  a  corporation.  Whether  a  corpora- 
tion comes  under  the  terms  of  a  penal  statute  depends 
primarily  upon  the  intention  of  the  legislative  body 
which  enacted  it.  A  corporation  is  now  universally 
held  to  be  subject  to  indictment.  The  only  punish- 
ments which  can  be  inflicted  upon  a  corporation  are, 
from  its  nature,  dissolution,  fine  or  forfeiture. 


CHAPTER  VI . 
CORPORATE  SECURITIES. 

SECTION  42.     BONDS. 

Corporate  securities  are  divided  into  stocks  and 
bonds.  Stockholders  are  members  of  the  corpora- 
tion and  part  owners  of  its  assets ;  bondholders,  on  the 
other  hand,  are  creditors  of  the  corporation.  A  bond 
is  merely  a  promissory  note  issued  by  the  corporation, 
payment  of  which  is  generally  secured  by  a  mortgage 
or  trust  deed  on  the  property  of  the  corporation.  In 
the  case  of  railroads  and  other  large  corporations, 
there  are  often  two  or  more  series  of  bonds,  one  set 
having  precedence  over  the  other.  Interest  on  bonds 
must  be  paid  in  full  before  any  dividends  can  be  paid 
on  the  stock.  The  amount  of  interest  on  the  bonds 
is  fixed  and  cannot  increase  with  the  earnings  of  the 
company.  Bondholders  have  no  vote  or  voice  in  the 
management  of  the  corporation. 

SECTION  43.    CLASSES  OF  STOCK. 

The  most  important  classification  of  stock  is  that 
into  common  and  preferred  stock.  Other  species  of 
stock  are  deferred  stock  and  guaranteed  stock  and 
special  stock. 

Preferred  stock  is  stock  which  receives  dividends, 
up  to  a  specified  amount  before  the  common  stock. 
Preferred  stock  may  be  either  cumulative  or  non- 
cumulative.  In  the  case  of  cumulative,  preferred 
stock,  any  deficit  in  the  dividends  due  one  year  will 
be  carried  over  to  the  next,  and  all  arrears  must  be 
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paid  on  the  common  stock.  In  some  cases  preferred 
stockholders  have  the  right  to  vote  in  the  corporation, 
and  in  other  cases  they  do  not.  In  some  corporations 
dividends  on  preferred  stock  are  limited  to  the  specified 
figure;  in  other  cases,  after  the  common  stock  has 
received  a  dividend  equal  to  that  previously  paid  the 
preferred  stock,  the  two  forms  of  stock  share  equally 
in  any  additional  sums  of  money  set  aside  for  divi- 
dends. In  case  of  the  dissolution  of  a  corporation  its 
preferred  stock  is  generally  paid  in  full  before  any  of 
the  assets  can  be  divided  among  holders  of  the  common 
stock. 

Deferred  stock  is  the  opposite  of  preferred  stock. 
Dividends  on  this  class  of  stock  are  deferred  until 
after  the  payment  of  dividends  on  other  classes  of 
stock.  Deferred  stock  is  unusual. 

Special  stock  is  a  species  of  stock  only  existing 
in  Massachusetts.  It  is  in  reality  almost  as  much  in 
the  nature  of  a  debt  as  of  stock.  It  is  subject  to  re- 
demption after  a  fixed  time,  and  its  issue  makes  the 
general  stockholders  liable  for  all  debts  of  the  corpora- 
tion until  the  special  stock  is  retired. 

Guaranteed  stock  exists  where  one  corporation 
is  leased  to  another,  and  the  latter  corporation  guar- 
antees the  payment  of  certain  dividends  to  the  stock- 
holders of  the  former. 

Unissued  stock  is  that  portion  of  the  authorized 
stock  of  a  corporation  which  has  never  been  transferred 
to  any  stockholder.  Treasury  stock  is  stock  once 
issued,  which  has  come  back  into  the  possession  of 
the  company. 

SECTION  44.     How  TRANSFERRED. 

Any  owner  of  corporation  stock,  who  is  capable 
of  contracting,  generally  has  the  full  right  to  dispose 
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of  the  same  and  transfer  the  legal  title.1  The  exer- 
cise of  this  right  cannot  be  interfered  with  by  an  un- 
reasonable by-law  of  the  corporation.2  A  corpora- 
tion, however,  may  provide  how  transfers  of  its  stock 
must  be  made,  and  such  by-laws  if  not  in  conflict  with 
the  statutes  or  charter,  will  be  binding.  In  general 
shares  of  stock  can  only  be  assigned  on  the  books  of  the 
company  kept  for  that  purpose.  Certificates  of  stock 
are  not  negotiable  instruments. 

SECTION  45.  RIGHTS  AND  LIABILITIES  OF  VENDOR'S 
AND  VENDEE'S  STOCK. 

When  a  dividend  on  a  stock  is  declared,  the  divi- 
dend is  made  payable  on  some  certain  day  and  the 
books  of  the  company  are  declared  to  be  closed,  for 
transfers,  so  far  as  the  payment  of  the  dividend  is 
concerned  at  an  earlier  day.  The  owner  of  the  stock 
on  this  day  is  entitled  to  the  dividend  even  if  he  sells 
the  stock  before  the  time  that  the  dividend  is  paid. 

The  vendor  of  stock  cannot  escape  personal 
liability  for  the  unpaid  portion  of  the  purchase  price 
by  selling  or  assigning  it  to  another.  The  vendee 
also  becomes  liable  for  all  sums  due  on  the  stock  unless 
he  is  in  the  position  of  a  bona  fide  holder  for  value. 

1  Sargent   vs.   Franklin   Ins.    Co.,  *  Gould  vs.  Head,  41  Fed.  Rep., 

8    Pick.    (Mass.),    90;     Feck-  240. 

heimer    vs.     National     Exch. 
Bank,  79  Va.,  80. 


CHAPTER  VII . 
DISSOLUTION  OF  CORPORATION. 

SECTION  46.    IN  GENERAL. 

"According  to  Sir  William  Blackstone,  a  corpora- 
tion may  be  dissolved;  (1)  by  Act  of  Parliament, 
which  is  boundless  in  its  operations;  (2)  by  the 
natural  death  of  all  its  members,  in  case  of  an  aggre- 
gate corporation;  (3)  by  surrender  of  its  franchises 
into  the  hands  of  the  King,  which  is  a  kind  of  suicide; 
(4)  by  forfeiture  of  its  charter  through  negligence  or 
abuse  of  its  franchises,  in  which  case  the  law  judges 
that  the  body  politic  has  broken  the  condition  upon 
which  it  was  incorporated,  and  thereupon  the  incor- 
poration is  void ;  and  the  regular  course  is  to  bring  an 
information  in  nature  of  a  writ  of  quo  warranto,  to 
inquire  by  what  warrant  the  members  now  exercise 
their  corporate  power,  having  forfeited  it  by  such  and 
such  proceedings."  1 

At  the  present  time  "A  corporation  may  be  dis- 
solved; (1)  by  the  repeal  of  its  charter;  (2)  by  the 
happening  of  a  condition  or  contingency  prescribed 
by  the  charter;  (3)  by  the  natural  death  of  all  its 
members  or  the  loss  of  an  integral  part;  (4)  by  the 
surrender  of  its  franchises;  (5)  by  expiration  of  the 
period  of  its  existence  as  limited  in  its  charter;  (6) 
by  judgment  of  forfeiture  in  a  judicial  proceeding."  2 

SECTION  47.    BY  REPEAL  OF  CHARTER. 
The  legislature  of  every  state   has  the  power  to 
repeal  the  charter  of  any  private  corporation  created 

1  1  Black.  Com.,  485.  *  American  &  Eng.  Ency.  of  Law. 

Vol.  IX,  p.  546. 
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under  the  laws  of  that  state,  except  so  far  as  restricted 
under  the  decision  in  the  Dartmouth  College  case.8 
Congress  may  repeal  the  charter  of  a  national  corpo- 
ration but  cannot  dissolve  a  state  corporation.4  A 
corporation  may  be  dissolved  by  the  proclamation  of 
a  state  executive  pursuant  to  the  act  of  the  state 
legislature.5 

The  consolidation  of  two  or  more  corporations 
may  work  a  dissolution  of  the  original  corporations.8 

SECTION  48.    BY  THE  HAPPENING  OF  A  CONDITION. 

The  breach  of  a  condition  contained  in  the  charter 
may  work  a  dissolution  of  the  corporation.  Whether 
a  forfeiture  clause  in  a  charter  is  self-executing  or  not 
is  a  question  of  legislative  intent.7  The  courts  will 
favor  such  a  construction  of  the  charter  as  will  not 
render  such  clauses  self-executing.8 

"It  is  obvious  that  the  requirement  as  to  the 
completion  of  the  work  within  a  given  time  is  a  con- 
dition subsequent.  It  is  a  general  rule  that  none 
but  the  grantor  or  his  heirs  can  avoid  a  grant  for 
failure  to  perform  a  condition  subsequent;  and  in 
case  of  a  public  grant  the  right  to  avoid  it  on  that 
ground  is  confined  to  the  government  and  can  be 
exercised  only  through  the  judgment  of  a  court  or  by 
a  legislative  declaration  of  forfeiture.  It  follows 
that  where  such  condition  is  imposed  by  statute 
a  failure  to  perform  it  will  not  ipso  facto  avoid  the 
grant  unless  so  declared  by  the  statute  creating  the 
condition.  Unless  the  statute  by  express  terms  or 

1  State     Invest.,     etc.,     Co.     vn.  •  Shields  vs.  Ohio,  95  U.  S.,  319; 

Superior   Ct.,    101    Cal.,    145;  Combes   vs.    Keyes,    89   Wis., 

Enc.,  etc.,  R.  Co.  vs.  Casey,  311;    46   Am.   St.   Rep.,   839. 

26  Pa.  St.,  309.  7  New  York,  etc.,  Bridge  Co.  va. 

1  Hollard  vs.  Heyman,  60  Ga.,  174.  Smith,  148  N.  Y.,  540. 

8  Campbell   vs.    Mississippi    Union  8  Id. 

Park,  6  How.  (Miss.),  677. 


DISSOLUTION   OF    CORPORATION. 


167 


plain  implication  so  declares,  or  at  least  a  legislative 
determination  to  that  effect." 9 

SECTION   49.    BY   DEATH   OF   ALL   MEMBERS. 

The  death  of  all  the  members  of  a  corporation, 
where  there  is  no  provision  for  filling  the  vacancies 
under  such  conditions,  will  of  necessity  mark  a  dissolu- 
tion of  the  corporation.10  This  can  never  apply  in 
the  case  of  stock  corporations. 

A  corporation  will  also  be  dissolved  by  the  loss 
of  an  integral  part.11 

SECTION  50.     BY  SURRENDER  OF  FRANCHISES. 

A  corporation  is  dissolved  by  the  surrender  of 
its  franchises,  including  its  franchises  to  exist  as  a 
corporation,  to  the  government  which  created  it.12 


SECTION  51.    BY  EXPIRATION  OF  THE   PERIOD  FOR 
WHICH  ITS  CHARTER  WAS  GRANTED. 

If  a  corporation  is  created  to  exist  for  a  specified 
time,  it  will  be  dissolved  ipso  facto  upon  the  expiration 
of  such  period.  The  legislature  of  the  state  which 


9  Santa    Rosa,    City    R.    Co.    vs. 

Central  St.  R.  Co.,  38  Pac. 
Rep.,  989. 

10  McGinty  vs.  Athal  Reservoir  Co., 

155  Mass.,  183. 

11  "Where  a  corporation  consisting 

of  several  integral  parts  loses 
one  or  more  of  such  parts,  and 
the  portion  which  remains 
has  no  power  to  supply  the 
deficiency,  the  corporation  be- 
comes thereby  dissolved.  Thus, 
where  a  corporation  was  cre- 
ated and  the  powers  and 
duties  intrusted  to  the  trustees 
a  majority  of  whom  was  re- 
quired to  transact  business  and 


supply  vacancies,  the  corpora- 
tion was  held  dissloved  where 
the  number  of  trustees,  had,  by 
death  or  otherwise,  been  re- 
duced to  three." 

"  Jones  vs.  Leadville  Bank,  10 
Colo.,  464;  Bruffett  vs.  Great 
Western  R.  Co.,  25  111.,  310; 
Curien  vs.  Santini,  16  La. 
Ann.,  27;  People  vs.  California 
College,  38  Cal.,  172;  Enfield 
Toll  Bridge,  Co.  vs.  Connecticut 
River  Co.,  7  Conn.,  45;  Evarts 
vs.  Killingworth  Mfg.  Co.,  20 
Conn.,  457. 
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created  the  corporation,  however,  may  extend  the  life 
of  the  corporation  by  a  subsequent  act.18 

SECTION  52.    BY  JUDGMENT   OF  FORFEITURE   IN  A 
JUDICIAL  PROCEEDING. 

The  final  method  by  which  a  corporation  can  be 
dissolved  is  by  judgment  of  forfeiture  in  a  judicial 
proceeding. 

This  subject  of  forfeiture  of  a  charter  was  dis- 
missed by  the  Supreme  Court  of  Illinois  in  the  case 
of  Bruffeit  et  al.  vs.  Great  Western  R.  R.  Co.14 

"We  are  informed  by  Mr.  Justice  Blackstone,  in 
his  commentaries,  that  amongst  the  different  modes 
by  which  a  corporation  may  be  dissolved,  is  that  of  a 
forfeiture  of  its  charter,  by  negligence  or  abuse  of  its 
franchises.  In  such  a  case  the  law  judges  that  it 
has  broken  the  condition  upon  which  it  was  incorpor- 
ated, and  thereupon  it  has  become  void.  He  also 
informs  us  that  the  regular  course  in  such  a  case, 
to  deprive  the  body  of  its  powers,  is  to  bring  an  in- 
formation in  the  nature  of  a  quo  warranto,  to  inquire 
by  what  warrant  its  members  exercise  their  corporate 
powers,  having  forfeited  the  charter,  by  the  acts 
complained  of  in  the  information.  Another  mode 
of  judicial  proceeding,  is  by  scire  facias,  which  under 
some  circumstances  is  the  appropriate  remedy  to 
have  the  forfeiture  ascertained  and  declared.  These 
are  the  remedies  in  Great  Britain,  notwithstanding 
the  Parliament  in  theory  possesses  the  same  power 
to  declare  a  forfeiture  as  the  courts.  Chancellor 
Kent,  in  his  commentaries,  Vol.  2,  page  305,  lays 
down  the  doctrine,  that  the  legislature  cannot  repeal, 

a  Matter  of  Mechanics  Soc.,  31  La.  "  25  111.,  310,  313. 

Ann.,  627. 
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impair  or  alter  the  rights  and  privileges  conferred 
by  the  charter,  against  the  consent,  and  without  the 
default  of  the  corporation  judicially  ascertained  and 
declared.  It  has  been  said  that  it  is  a  feature  in  the 
constitution  of  our  government,  that  the  legislature 
of  the  different  states  resembles,  in  this  particular, 
the  prerogative  of  the  King  of  Great  Britain,  who 
may  create,  but  cannot  dissolve  a  corporation,  or 
without  its  consent  alter  or  amend  its  charter," 


CHAPTER  VIII. 

SPECIAL  PROVISIONS  AS  TO  CORPORATIONS 

IN  THE  STATUTES  OF  DIFFERENT 

STATES  AND  TERRITORIES. 

SECTION  53.     IN  GENERAL. 

On  account  of  the  fact  that  the  laws  governing 
the  organization  and  management  of  corporations,  are 
almost  entirely  statutory,  and  on  account  of  the  fact 
that  the  statutes  of  the  different  states  on  this  subject 
differ  so  greatly,  it  has  been  deemed  admissible  to  give 
a  brief  account  of  some  of  the  statutory  provisions 
relative  to  corporation  in  the  laws  of  several  of  the 
different  states  and  territories.  The  states  thus  se- 
lected have  been  the  largest  states  in  the  Union  and 
those  states  under  whose  laws  incorporation  most 
frequently  takes  place. 

SECTION  54.    NEW  YORK. 

The  following  sections  are  taken  from  the  General 
Corporation  Law  of  New  York : 

SECTION  4.  A  certificate  of  incorporation  must 
be  executed  by  natural  persons,  who  must  be  of  full 
age,  and  at  least  two-thirds  of  them  must  be  citizens 
of  the  United  States,  and  one  of  them  a  resident  of 
this  State.  This  section  shall  not  apply  to  a  corpora- 
tion formed  by  the  reincorporation  or  consolidation  of 
existing  corporations  or  to  the  reorganization  of  a 
corporation  upon  the  sale  of  the  property  and  fran- 
chises of  a  previously  existing  corporation  or  otherwise. 

SECTION   5.     Every    certificate   of   incorporation 
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and  amended  or  supplemental  certificate  hereafter 
executed  shall  be  in  the  English  language,  and  except 
of  a  religious,  cemetery,  moneyed,  municipal  or  fire 
department  corporation,  shall  be  filed  in  the  office  of 
the  Secretary  of  State,  and  shall  be  by  him  duly 
recorded  and  indexed  hi  books  specially  provided 
therefor;  and  a  certified  copy  of  such  certificate  or 
amended  or  supplemental  certificate  with  a  certificate 
of  such  filing  and  record,  or  a  duplicate  original  of  such 
certificate  or  amended  or  supplement  certificate  shall 
be  filed  and  similarly  recorded  and  indexed  in  the 
office  of  the  clerk  of  the  county  in  which  the  office 
of  the  corporation  is  to  be  located,  or,  if  it  be  a  non- 
stock corporation,  and  such  county  be  not  determined 
upon  at  the  time  of  executing  the  certificate  of  incor- 
poration, in  such  county  clerk's  office  as  the  judge 
approving  the  certificate  shall  direct.  All  taxes  re- 
quired by  law  to  be  paid  before  or  upon  incorporation 
and  the  fees  for  filing  and  recording  such  certificates 
must  be  paid  before  filing.  No  corporation  shall 
exercise  any  corporate  powers  or  privileges  until  such 
taxes  and  fees  have  been  paid. 

SECTION  10.  No  corporation  shall  possess  or 
exercise  any  corporate  powers  not  given  by  law,  or  not 
necessary  to  the  exercise  of  the  powers  so  given.  The 
certificate  of  incorporation  of  any  corporation  may 
contain  any  provisions  for  the  regulation  of  the 
business  and  the  conduct  of  the  affairs  of  the  corpora- 
tion, and  any  limitation  upon  its  powers,  or  upon  the 
powers  of  its  directors  and  stockholders,  which  does 
not  exempt  them  from  the  performance  of  any  obliga- 
tion or  the  performance  of  any  duty  imposed  by  law. 

SECTION  11.  Every  corporation  as  such  has  power, 
though  not  specified  in  the  law  under  which  it  is 
incorporated — 
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1.  To  have  succession  for  the  period  specified  in 
its  certificate  of  incorporation  or  by  law,  and  perpetu- 
ally when  no  period  is  specified. 

2.  To  have  a  common  seal  and  alter  the  same  at 
pleasure. 

3.  To   acquire   by  grant,  gift,  purchase,  devise 
or  bequest,  to  hold  and  to  dispose  of  such  property 
as  the  purposes  of  the  corporation  shall  require,  subject 
to  such  limitations  as  may  be  prescribed  by  law. 

4.  To  appoint  such  officers  and  agents  as  its 
business  shall  require,  and  to  fix  their  compensation, 
and 

5.  To  make  by-laws,  not  inconsistent  with  any 
existing  law,  for  the  management  of  its  property,  the 
regulation  of  its  affairs,  and  the  transfer  of  its  stock, 
if  it  has  any,  and  the  calling  of  meetings  of  its  members. 
Such  by-laws  also  fix  the  amount  of  stock  which  must 
be  represented  at  meetings  of  the  stockholders  in  order 
to  constitute  a  quorum,  unless  otherwise  provided  by 
law.    By-laws  duly  adopted  at  a  meeting  of  the  mem- 
bers of  the  corporation  shall  control  the  action  of  its 
directors.    No    by-law    adopted    by    the    Board    of 
Directors  regulating  the  election  of  directors  or  officers 
shall  be  valid  unless  published  for  at  least  once  a  week 
for  two  successive  weeks  in  a  newspaper  in  the  county 
where  the  election  is  to  be  held,  and  at  least  thirty 
days  before  such  election.     Subdivisions  four  and  five 
of  this  section  shall  not  apply  to  municipal  corporations. 

SECTION  15.  No  foreign  stock  corporation  other 
than  a  monied  corporation,  shall  do  business  in  this 
State  without  having  first  procured  from  the  Secretary 
of  State  a  certificate  that  it  has  complied  with  all  the 
requirements  of  law  to  authorize  it  to  do  business  in 
this  State,  and  that  the  business  of  the  corporation 
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to  be  carried  on  in  this  State  is  such  as  may  be  lawfully 
carried  on  by  a  corporation  incorporated  under  the 
laws  of  this  State  for  such  or  similar  business,  or,  if 
more  than  one  kind  of  business,  by  two  or  more  cor- 
porations so  incorporated  for  such  kinds  of  business 
respectively.  The  Secretary  of  State  shall  deliver 
such  certificate  to  every  such  corporation  so  complying 
with  the  requirements  of  law.  No  such  corporation 
now  doing  business  in  this  State  shall  do  business  herein 
after  December  31,  1892,  without  having  procured 
such  certificate  from  the  Secretary  of  State,  but  any 
lawful  contract  previously  made  by  the  corporation 
may  be  performed  and  enforced  within  the  State  sub- 
sequent to  such  date.  No  foreign  stock  corporation 
doing  business  in  this  State  without  such  certificate 
shall  maintain  any  action  in  this  State  upon  any 
contract  made  by  it  in  this  State  until  it  shall  have 
procured  such  certificate. 

SECTION  29.  The  affairs  of  every  corporation 
shall  be  managed  by  its  board  of  directors,  at  least 
two  of  whom  shall  be  residents  of  this  State.  Unless 
otherwise  provided  by  law  a  majority  of  the  board  of 
directors  of  a  corporation  at  a  meeting  duly  assembled 
shall  be  necessary  to  constitute  a  quorum  for  the 
transaction  of  business,  and  the  act  of  a  majority  of 
the  directors  present  at  a  meeting  at  which  a  quorum 
is  present  shall  be  the  act  of  the  board  of  directors. 
Subject  to  the  by-laws,  if  any,  adopted  by  the  members 
of  a  corporation,  the  directors  may  make  necessary 
by-laws  of  the  corporation. 

The  following  additional  provisions  are  from  the 
Stock  Corporation  Law: 

SECTION  2.  In  addition  to  the  powers  conferred 
by  the  general  corporation  law,  every  stock  corpora- 
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tion  shall  have  power  to  borrow  money  or  contract 
debts,  when  necessary  for  the  transaction  of  its  busi- 
ness, or  for  the  exercise  of  its  corporate  rights,  privileges 
or  franchises,  or  for  any  other  lawful  purpose  of  its 
incorporation ;  and  may  issue  and  dispose  of  its  obliga- 
tions for  any  amount  so  borrowed,  and  may  mortgage 
its  property  and  franchises  to  secure  the  payment  of 
such  obligations  or  of  any  debt  contracted  for  the 
purposes  herein  specified;  and  the  amount  of  the 
obligations  issued  and  outstanding  at  any  one  time 
secured  by  such  mortgages,  excepting  mortgages  given 
as  a  consideration  for  the  purchase  of  real  estate,  and 
mortgages  authorized  by  contracts  made  prior  to 
May  first,  eighteen  hundred  and  ninety-one,  shall  not 
exceed  the  amount  of  its  paid-up  capital  stock  or  an 
amount  equal  to  two-thirds  of  the  value  of  its  corporate 
property  at  the  time  of  issuing  the  obligations  secured 
by  such  mortgages,  in  case  such  two-thirds'  value 
shall  be  more  than  the  amount  of  such  paid  up  capital 
stock.  No  such  mortgages,  except  purchase-money 
mortgages,  shall  be  issued  without  the  consent  of  the 
stockholders  owning  at  least  two-thirds  of  the  stock 
of  the  corporation,  which  consent  shall  be  in  writing 
and  shall  be  filed  and  recorded  in  the  office  of  the  clerk 
or  register  of  the  county  where  it  has  its  principal 
place  of  business,  or  shall  be  given  by  vote  at  a  special 
meeting  of  the  stockholders  called  for  that  purpose; 
and  a  certificate  of  the  vote  at  such  meeting,  signed 
and  sworn  to  by  the  chairman,  and  secretary  of  such 
meeting,  shall  be  filed  and  recorded  as  aforesaid. 
When  authorized  by  such  consent,  the  directors,  under 
such  regulations  as  they  may  adopt,  may  confer  on 
the  holder  of  any  debt  or  obligation  secured  by  su^V 
mortgage  the  right  to  convert  the  principal  thereof, 
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after  two  and  not  more  than  twelve  years,  from  the 
date  of  the  mortgage  into  stock  of  the  corporation ;  and 
if  the  capital  stock  shall  not  be  sufficient  to  meet  the 
conversion  when  made,  the  stockholders  shall,  in  the 
manner  herein  provided,  authorize  an  increase  of 
capital  stock  sufficient  for  that  purpose. 

SECTION  7.  No  domestic  stock  corporation  and 
no  foreign  corporation  doing  business  in  this  State 
shall  combine  with  any  other  corporation  or  person 
for  the  creation  of  a  monoply  or  the  unlawful  restraint 
of  trade  or  for  the  prevention  of  competition  in  any 
necessary  of  life. 

SECTION  20.  The  directors  of  every  stock  cor- 
poration shall  be  chosen  from  the  stockholders  at  the 
time  and  place  fixed  by  the  by-laws  of  the  corporation 
by  a  plurality  of  the  votes  of  the  stockholders  voting 
at  such  election.  Vacancies  in  the  board  of  directors 
shall  be  filled  in  the  manner  prescribed  in  the  by-laws, 
and  if  a  director  shall  cease  to  be  a  stockholder  his 
office  shall  become  vacant.  Notice  of  the  time  and 
place  of  holding  any  election  of  directors  shall  be 
given  by  publication  thereof,  at  least  once  in  each 
week  for  two  successive  weeks  immediately  preceding 
such  election,  in  a  newspaper  published  in  the  county 
where  such  election  is  to  be  held,  and  in  such  other 
manner  as  may  be  prescribed  in  the  by-laws.  Policy 
holders  of  an  insurance  corporation  shall  be  eligible  to 
election  as  directors.  At  least  one-fourth  in  number 
of  the  directors  of  every  stock  corporation  shall  be 
elected  annually. 

SECTION  22.  When  the  directors  of  any  corpora- 
tion for  the  first  year  of  its  corporate  existence  shall 
hold  over  and  continue  to  be  directors  after  the  first 
year,  because  of  their  neglect  or  refusal  to  adopt  the 
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by-laws  required  to  enable  the  stockholders  to  hold 
the  annual  election  for  directors,  all  their  acts  and 
proceedings  while  so  holding  over,  done  for  and  in 
the  name  of  the  corporation,  designed  to  charge  upon 
it  any  liability  or  obligation  for  the  services  for  such 
director,  or  any  officer,  or  attorney  or  counsel  appointed 
by  them,  and  every  such  liability  or  obligation  shall 
be  held  to  be  fraudulent  and  void. 

SECTION  23.  The  directors  of  a  stock  corporation 
shall  not  make  dividends,  except  from  the  surplus 
profits  arising  from  the  business  of  such  corporation, 
nor  divide,  withdraw  or  in  any  way  pay  to  the  stock- 
holders, or  any  of  them,  any  part  of  the  capital  of  such 
corporation  or  reduce  its  capital  stock,  except  as 
authorized  by  law.  In  case  of  any  violation  of  the 
provisions  of  this  section,  the  directors  under  whose 
administration  the  same  may  have  happened,  except 
those  who  may  have  caused  their  dissent  therefrom 
to  be  entered  at  large  upon  the  minutes  of  such  directors 
at  the  time,  or  were  not  present  when  the  same  hap- 
pened, shall  jointly  and  severally  be  liable  to  such 
corporation  and  to  the  creditors  thereof  to  the  full 
amount  of  the  capital  of  such  corporation  so  divided, 
withdrawn,  paid  out  or  reduced.  But  this  section 
shall  not  prevent  a  division  and  distribution  of  the 
assets  of  any  such  corporation  remaining  after  the 
payment  of  all  its  debts  and  liabilities  upon  the  disso- 
lution of  such  corporation  or  the  expiration  of  its 
charter. 

SECTION  24.  No  stock  corporation,  except  a 
monied  corporation,  shall  create  any  debt,  if  thereby 
its  total  indebtedness  not  secured  by  mortgage  shall 
exceed  the  amount  of  its  paid-up  capital  stock,  and  the 
directors  creating  or  consenting  to  the  creation  of  any 

Vol.  VIII.— 12. 


178  PRIVATE   CORPORATIONS. 

such  debt  shall  be  personally  liable  therefor  to  the 
creditors  of  the  corporation.  If  bonds  or  other  obli- 
gations of  the  corporation  secured  by  mortgage,  are 
issued  in  excess  of  the  amount  authorized  by  law,  or 
in  violation  of  law,  the  directors  voting  for  such  over- 
issue shall  be  personally  liable  to  the  holders  of  the 
bonds  or  other  obligations  illegally  issued  for  the 
amount  held  by  them,  and  to  all  persons  sustaining 
damage  by  such  illegal  issues  for  any  damage  caused 
thereby. 

SECTION  26.  If  a  stockholder  shall  be  indebted 
to  the  corporation,  the  directors  may  refuse  to  consent 
to  a  transfer  of  his  stock  until  such  indebtedness  is 
paid,  provided  a  copy  of  this  section  is  written  or 
printed  upon  the  certificate  of  stock. 

SECTION  40.  The  stock  of  every  stock  corporation 
shall  be  represented  by  certificates  prepared  by  the 
directors  and  signed  by  the  president  or  vice-president 
and  secretary  or  treasurer  and  sealed  with  the  seal  of 
the  corporation,  and  shall  be  transferable  in  the  manner 
prescribed  in  this  chapter  and  in  the  by-laws.  No 
share  shall  be  transferable  until  all  previous  calls 
thereon  shall  have  been  fully  paid  in.  Any  stock 
corporation,  domestic  or  foreign,  now  existing  or 
hereafter  organized  except  monied  corporations,  may 
purchase,  acquire,  hold  and  dispose  of  the  stocks,  bonds 
and  other  evidences  of  indebtedness  of  any  corporation, 
domestic  or  foreign,  and  issue  in  exchange  therefor  its 
stock,  bonds,  or  other  obligations  if  authorized  so  to 
do  by  a  provision  in  the  certificate  of  incorporation  of 
such  stock  corporation,  or  in  any  certificate  amendatory 
thereof  or  supplementary  thereto,  filed  in  pursuance 
of  law,  or  if  the  corporation  whose  stock  is  so  purchased, 
acquired,  held  or  disposed  of,  is  engaged  in  a  business 


SPECIAL  PROVISIONS  AS  TO  CORPORATIONS.        179 

similar  to  that  of  such  stock  corporation,  or  engaged 
in  the  manufacture,  use  or  sale  of  the  property,  or  in 
the  construction  or  operation  of  works  necessary  or 
useful  in  the  business  of  such  stock  corporation,  or  in 
which  or  in  connection  with  which  the  manufactured 
articles,  produce  or  property  of  such  stock  corporation 
are,  or  may  be  used,  or  is  a  corporation  with  which 
such  stock  corporation  is  or  may  be  authorized  to 
consolidate.  When  any  such  corporation  shall  be  a 
stockholder  in  any  other  corporation,  as  herein  pro- 
vided, its  president  or  other  officers  shall  be  eligible  to 
the  office  of  director  of  such  corporation,  the  same  as 
if  they  were  individually  stockholders  therein,  and 
the  corporation  holding  such  stock  shall  possess  and 
exercise  in  respect  thereof,  all  the  rights,  powers,  and 
privileges  of  individual  owners  or  holders  of  such 
stock.  Any  stock  corporation  may,  in  pursuance  of 
a  unanimous  vote  of  its  stockholders  voting  at  a  special 
meeting  called  for  that  purpose  by  notice  in  writing 
signed  by  a  majority  of  the  directors  of  such  corpora- 
tion stating  the  time  and  place  and  object  of  the 
meeting,  and  served  upon  each  stockholder  appearing 
as  such  upon  the  books  of  the  corporation,  personally 
or  by  mail  at  his  last-known  post-office  address  at  least 
sixty  days  prior  to  such  meeting,  guarantee  the  bonds 
of  any  other  domestic  corporation  engaged  in  the 
same  general  line  of  business. 

SECTION  43.  Subscriptions  to  the  capital  stock 
of  a  corporation  shall  be  paid  at  such  times  and  in  such 
installments  as  the  board  of  directors  may  by  resolution 
require.  If  default  shall  be  made  in  the  payment  of 
any  installment  as  required  by  such  resolution,  the 
board  may  declare  the  stock  and  all  previous  payments 
thereon  forfeited  for  the  use  of  the  corporation,  after 
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the  expiration  of  sixty  days  from  the  service  on  the 
defaulting  stockholder,  personally  or  by  mail  directed 
to  him  at  his  last-known  post-office  address,  of  a  written 
notice  requiring  him  to  make  payment  within  sixty 
days  from  the  service  of  the  notice  at  a  place  specified 
therein,  and  stating  that,  in  case  of  failure  to  do  so,  his 
stock  and  all  previous  payments  thereon  will  be  for- 
feited for  the  use  of  the  corporation.  Such  stock,  if 
forfeited,  may  be  reissued,  or  subscriptions  therefor 
may  be  received  as  in  the  case  of  stock  not  issued  or 
subscribed  for.  If  not  sold  for  its  par  value  or  sub- 
scribed for  within  six  months  after  such  forfeiture,  it 
shall  be  canceled  and  deducted  from  the  amount  of 
the  capital  stock.  If  by  such  cancellation,  the  amount 
of  the  capital  stock  is  reduced  below  the  minimum 
required  by  law,  the  capital  stock  shall  be  increased 
to  the  required  amount  within  three  months  thereafter 
or  an  action  may  be  brought  or  proceedings  instituted 
to  close  up  the  business  of  the  corporation  as  in  the 
case  of  an  insolvent  corporation.  If  a  receiver  of  the 
assets  of  the  corporation  has  been  appointed,  all 
unpaid  subscriptions  to  the  stock  shall  be  paid  at  such 
times  and  in  such  installments  as  the  receiver  or  the 
court  may  direct. 

SECTION  44.  Any  domestic  corporation  may 
increase  or  reduce  its  capital  stock  in  the  manner 
herein  provided,  but  not  above  the  maximum  or  below 
the  minimum,  if  any,  prescribed  by  law.  If  increased, 
the  holders  of  the  additional  stock  issued  shall  be 
subject  to  the  same  liabilities  with  respect  thereto  as 
are  provided  by  law  in  relation  to  the  original  capital; 
if  reduced,  the  amount  of  its  debts  and  liabilities  shall 
not  exceed  the  amount  of  its  reduced  capital,  unless 
an  insurance  corporation,  in  which  ease  the  amount 
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of  its  debts  and  liabilities  shall  not  exceed  the  amount 
of  its  reduced  capital  and  other  assets.  The  owner 
of  any  stock  shall  not  be  relieved  from  any  liability 
existing  prior  to  the  reduction  of  the  capital  stock 
of  any  corporation.  If  a  banking  corporation,  whether 
capital  be  increased  or  reduced,  its  assets  shall  at  least 
be  equal  to  its  debts  and  liabilities  and  capital  stock 
as  increased  or  reduced. 

SECTION  47.  Every  domestic  stock  corporation 
may  have  preferred  and  common  stock,  and  different 
classes  of  preferred  stock,  if  the  certificate  of  incorpora- 
tion so  provides  or  by  the  unanimous  consent  of  the 
stockholders,  and  may,  upon  the  written  request  of 
the  holder  of  any  preferred  stock,  by  a  two-thirds  vote 
of  its  directors,  exchange  the  same  for  common  stock, 
and  issue  certificates  for  common  stock  therefor,  share 
for  share,  or  upon  such  other  valuation  as  may  have 
been  agreed  upon  in  the  scheme  for  the  organization 
of  such  corporation,  or  the  issue  of  such  preferred 
stock,  but  the  total  amount  of  such  capital  stock  shall 
not  be  increased  thereby. 

SECTION  54.  The  stockholders  of  every  stock 
corporation  shall,  jointly  and  severally,  be  personally 
liable  to  its  creditors,  to  an  amount  equal  to  the  amount 
of  the  stock  held  by  them  respectively,  for  every  debt 
of  the  corporation,  until  the  whole  amount  of  its 
capital  stock  issued  and  outstanding  at  the  time  such 
debt  was  incurred  shall  have  been  fully  paid.  The 
stockholders  of  every  stock  corporation  shall  jointly 
and  severally  be  personally  liable  for  all  debts  due 
and  owing  to  any  of  its  laborers,  servants  or  employes 
other  than  contractors,  for  services  performed  by 
them  for  such  corporation.  Before  such  laborer, 
servant  or  employe  shall  charge  such  stockholder  for 
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such  services,  he  shall  give  him  notice  in  writing, 
within  thirty  days  after  the  termination  of  such  services 
that  he  intends  to  hold  him  liable  and  shall  commence 
an  action  therefor  within  thirty  days  after  the  return 
of  an  execution  unsatisfied  against  the  corporation 
upon  a  judgment  recovered  against  it  for  services.  No 
person  holding  stock  in  any  corporation  as  collateral 
security,  or  as  executor,  administrator,  guardian  or 
trustee,  unless  he  shall  have  voluntarily  invested 
the  trust  funds  in  such  stock,  shall  be  personally  subject 
to  liability  as  a  stockholder;  but  the  person  pledging 
such  stock  shall  be  considered  the  holder  thereof,  and 
shall  be  liable  as  stockholder;  and  the  estates  and 
funds  in  the  hands  of  such  executor,  administrator, 
guardian,  or  trustee  shall  be  liable  in  the  like  manner 
and  to  the  same  extent  as  the  testator  or  intestate,  or 
the  ward,  or  person  interested  in  such  trust  fund  would 
have  been,  if  he  had  been  living  and  competent  to  act 
and  held  the  same  stock  in  his  own  name,  unless  it 
appears  that  such  executor,  administrator,  guardian, 
or  trustee  voluntarily  invested  the  trust  funds  in  such 
stocks,  in  which  case  he  shall  be  personally  liable  as  a 
stockholder. 

SECTION  55.  No  action  shall  be  brought  against 
a  stockholder  for  any  debt  of  the  corporation  until 
judgment  therefor  has  been  recovered  against  the 
corporation,  and  an  execution  thereon  has  been  re- 
turned unsatisfied  in  whole  or  in  part,  and  the  amount 
due  on  such  execution  shall  be  the  amount  recoverable, 
with  costs  against  the  stockholder.  No  stockholder 
shall  be  personally  liable  for  any  debt  of  the  corpora- 
tion not  payable  within  two  years  from  the  time  it  is 
contracted,  nor  unless  an  action  for  its  collection  shall 
be  brought  against  the  corporation  within  two  years 
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after  the  debt  becomes  due;  and  no  action  shall  be 
brought  against  a  stockholder  after  he  shall  have  ceased 
to  be  a  stockholder,  for  any  debt  of  the  corporation, 
unless  brought  within  two  years  from  the  time  he  shall 
have  ceased  to  be  a  stockholder. 

The  following  additional  provisions  are  from  the 
Business  Corporation  Law  of  this  State : 

SECTION  2.  Three  or  more  persons  may  become 
a  stock  corporation  for  any  lawful  business  purpose 
or  purposes  other  than  a  moneyed  corporation  or  a 
corporation  provided  for  by  the  banking,  the  insurance, 
the  railroad  and  the  transportation  corporation  laws, 
by  making,  signing,  acknowledging,  and  filing  a  cer- 
tificate which  shall  contain : 

1.  The  name  of  the  proposed  corporation. 

2.  The  purpose  or  purposes  for  which  it  is  to  be 
formed. 

3.  The  amount  of  the  capital  stock,  and  if  any 
portion  be  preferred  stock,  their  preferences  thereof. 

4.  The  number  of  shares  of  which  the  capital 
stock  shall  consist,  each  of  which  shall  not  be  less  than 
five  nor  more  than  one  hundred  dollars,  and  the  amount 
not  less  than  five  hundred  dollars,  with  which  said 
corporation  will  begin  business. 

5.  The  city,  village  or  town  in  which  its  principal 
business  office  is  to  be  located. 

6.  Its  duration. 

7.  The  number  of  its  directors,  not  less  than 
three  nor  more  than  thirteen. 

8.  The  names  and  post-office  addresses  of  the 
directors  for  the  first  year. 

9.  The  names  and  post-office  addresses  of  the 
subscribers  and  a  statement  of  the  number  of  shares 
of  stock  which  each  agrees  to  take  in  the  corporation. 
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The  certificate  may  contain  any  other  provisions 
for  the  regulation  of  the  business  and  the  conduct  of 
the  affairs  of  the  corporation  and  any  limitation  upon 
its  powers  and  upon  the  powers  of  its  directors  and 
stockholders  which  does  not  exempt  them  from  any 
obligation  or  from  the  performance  of  any  duty  im- 
posed by  law. 

SECTION  5.  One-half  of  the  capital  stock  of 
every  such  corporation  shall  be  paid  in  within  one  year 
from  its  corporation,  or  the  corporation  shall  be  dis- 
solved, and  the  directors  within  thirty  days  after  such 
payment,  shall  make  a  certificate  of  the  fact  of  such 
payment,  which  shall  be  signed  and  acknowledged 
by  a  majority  of  the  directors,  and  verified  by  the 
president  or  vice-president  and  secretary  or  treasurer, 
and  filed  in  the  offices  where  the  certificates  of  incor- 
poration are  filed.  The  dissolution  of  any  such  cor- 
poration for  any  cause  shall  not  take  away  or  impair 
any  remedy  against  it,  its  stockholders  or  officers,  for 
any  liabilities  incurred  previous  to  its  dissolution. 

SECTION  6.  Every  corporation  formed  under 
this  chapter  may  be  or  become  a  full  liability  corpora- 
tion by  inserting  a  statement  in  the  certificate  of 
incorporation,  that  the  corporation  thereby  formed 
is  intended  to  be  a  full  liability  corporation,  and  in  case 
of  an  existing  corporation,  which  is  not  a  full  liability 
corporation,  it  may  become  such  by  filing  in  the  offices 
where  certificates  of  incorporation  are  required  to  be 
filed,  a  supplemental  certificate  stating  that  thereafter 
the  corporation  intends  to  be  a  full  liability  corporation, 
which  certificates  shall  be  executed  and  acknowledged 
by  the  president  and  treasurer  of  the  corporation  or  by 
the  board  of  directors,  and  shall  have  annexed  thereto 
a  copy  of  a  resolution,  adopted  by  a  two-thirds'  vote 
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of  the  board  of  directors  and  the  written  consent  of 
all  the  stockholders  of  the  corporation  authorizing  and 
consenting  to  the  change  of  the  corporation  to  a  full 
liability  corporation.  If  the  corporation  is  formed 
as  or  becomes  a  full  liability  corporation  all  the  stock- 
holders of  the  corporation  shall  be  severally  individually 
liable  to  its  creditors  for  all  its  debts  and  liabilities, 
and  may  be  joined  as  defendants  in  any  action  against 
it.  No  execution  shall  issue  against  any  stockholder 
individually  until  execution  has  been  issued  against 
the  corporation  and  returned  unsatisfied,  and  all  the 
stockholders  shall  contribute  a  proportionate  share, 
according  to  the  number  of  shares  of  stock  owned  by 
each,  of  the  amount  paid  by  any  stockholder  on  a 
judgment  recovered  against  him  individually  for  a 
debt  of  the  corporation,  and  he  may  recover  from  the 
other  stockholders  in  the  corporation  in  a  joint  or 
several  action  in  the  proper  portion  due  by  them  and 
each  of  them,  of  the  amount  paid  by  him  on  any  such 
judgment. 

SECTION  55.     MASSACHUSETTS. 

Massachusetts  is  one  of  the  strictest  of  the  states 
in  her  regulation  of  corporations.  All  stock  must 
be  fully  paid  before  the  corporation  will  be  given  a 
certificate  to  do  business.  Stock  may  be  paid  for  in 
either  cash,  property  or  services,  but  the  Commis- 
sioner of  Corporations  must  be  satisfied  that  the 
latter  are  not  assessed  beyond  their  true  value.  An 
annual  detailed  report  is  required.  Incorporates 
and  directors  may  be  non-residents,  and  directors' 
meetings  may  be  held  outside  of  the  state. 

SECTION  56.     NEW  JERSEY. 

New  Jersey  is   one  of   the  states  which  bid  for 
the    business    of    incorporating    companies    and    her 
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laws  are  therefore  extremely  liberal  to  corporations, 
with  the  exception  that  high  incorporation  fees  and 
an  annual  franchise  tax  are  required. 

Stock  may  be  issued  for  either  cash  or  property 
and  judgment  of  directors  as  to  the  value  of  latter 
is  conclusive.  Cumulative  and  trust  voting  of  stock 
is  permitted.  Corporations  may  hold  stock  in  other 
corporations.  Incorporates  may  be  non-residents  and 
directors'  meetings  may  be  held  outside  of  state. 

SECTION  57.    MAINE. 

Maine  is  another  state  under  whose  laws  many 
corporations  are  organized.  The  fees  are  low  in  this 
state  but  in  other  respects  Maine  does  not  offer  quite 
as  great  advantages  as  New  Jersey.  Stock  may 
be  issued  for  either  cash,  property,  or  services,  and 
the  judgment  of  the  directors  is  conclusive  as  to  the 
value  of  latter  except  in  cases  of  fraud.  Incorpora- 
tors  and  directors  may  be  non-residents  and  directors' 
meetings  may  be  held  outside  of  state,  but  stock- 
holders' meetings  must  be  held  in  state.  Corpora- 
tions may  hold  stock  in  other  corporations. 

SECTION  58.    DELAWARE. 

The  following  extracts  are  taken  from  the  Dela- 
ware Corporation  Law. 

PURPOSES   FOR   WHICH   CORPORATIONS   MAY   BE 

FORMED. 

Any  number  of  persons,  not  less  than  three,  may 
associate  to  establish  a  corporation  for  the  transaction 
of  any  lawful  business,  or  to  promote  or  conduct  any 
legitimate  object  or  purpose  under  the  provisions  of 
and  subject  to  the  requirements  of  this  act  as  herein- 
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after  provided;  excepting  for  such  purposes  as  are 
excluded  from  the  operation  of  a  general  law  by 
Section  1  of  Article  9  of  the  Constitution  of  this  State 
upon  making  and  filing  a  certificate  of  incorporation  in 
writing  in  manner  hereinafter  mentioned.  Corpora- 
tions for  constructing,  maintaining  and  operating  rail- 
roads, railways,  telegraph  or  telephone  lines  outside  of 
this  state  may  be  formed  under  the  general  provis- 
ions of  this  act,  but  corporations  for  constructing, 
maintaining  and  operating  railroads  or  railways  within 
this  state  shall  be  subject  to  the  special  provisions 
and  requirements  of  this  act  applicable  to  such  corpora- 
tions. 

GENERAL   OUTLINE  OF  PROCEEDINGS   TO  BE   TAKEN 

IN  THE  INCORPORATION  AND  ORGANIZATION 

OF  A  CORPORATION. 

A  corporation  may  be  formed  by  three  or  more 
persons  by  making  a  certificate  of  incorporation 
setting  forth  the  matters  required  by  law  (see  §  7 
below),  filing  the  same  in  the  office  of  the  secretary  of 
state,  having  a  certified  copy  recorded  in  the  office  of 
the  recorder  of  deeds  of  the  county  in  which  the 
principal  office  is  to  be  located.  The  incorporation  is 
then  complete,  and  the  organization  meetings  may  be 
held  at  any  time  thereafter,  either  within  or  without 
the  state. 

CERTIFICATE  OF  INCORPORATION;  MATTERS  TO  BE 
CONTAINED  IN. 

The  certificate  of  incorporation  shall  set  forth: 
1.     The  name  of  the   corporation,   which  name 
shall  contain  one  of  the  words  "association,"  "com- 
pany," "corporation,"  "club,"  "incorporated,"  "soci- 
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ety,"  "union"  or  "syndicate,"  and  shall  be  such  as  to 
distinguish  it  from  any  other  corporation  engaged  in 
the  same  business,  or  promoting  or  carrying  on  the 
same  objects  or  purposes  in  this  state. 

2.  The  name  of  the  city  or  town,  county  or  place, 
within  the  county  in  which  its  principal  office  or  place 
of  business  is  to  be  located  in  this  state,  and  the  name 
of  its  resident  agent. 

3.  The  nature   of  the  business,   or  objects   or 
purposes   proposed   to   be    transacted,    promoted   or 
carried  on. 

4.  The  amount  of  the  total  authorized  capital 
stock  of  the  corporation,  which  shall  not  be  less  than 
two  thousand  dollars,  the  number  of  shares  into  which 
the  same  is  divided  and  the  par  value  of  each  share; 
the  amount  of  capital  stock  with  which  it  will  commence 
business,  which  shall  not  be  less  than  one  thousand 
dollars;  and  if  there  be  more  than  one  class  of  stock 
created  by  the  certificate  of  incorporation,  a  descrip- 
tion of  the  different  classes  with  the  terms  on  which 
the  respective  classes  of  stock  are  created.     Provided, 
however,  that  the  provisions  of  this  paragraph  shall 
not  apply  to  corporations  not  for  profit,  for  which  it  is 
desired  to  have  no  capital  stock;  in  case  any  such 
corporation  desires  to  have  no  capital  stock  it  shall 
be  so  stated,  and  the  conditions  of  membership  shall 
be  also  stated. 

5.  The  names  and  places  of  residence  of  each  of 
the  original  subscribers  to  the  capital  stock,  or  if  there 
be  no  stock,  of  the  original  corporators. 

6.  Whether  or  not  the  corporation  is  to  have 
perpetual  existence;  if  not,  the  time  when  its  existence 
is  to  commence  and  the  time  when  its  existence  is  to 
cease. 
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7.  Whether  the  private  property  of  the  stock- 
holders shall  be  subject  to  the  payment  of  corporate 
debts,  and  if  so,  to  what  extent. 

8.  The    certificate    of   incorporation   may   also 
contain  any  provision  which  the  incorporates  may 
choose  to  insert  for  the  regulation  of  the  business  and 
for  the  conduct  of  the  affairs  of  the  corporation,  and 
any  provisions  creating,  defining,  limiting  and  regulat- 
ing the  powers  of  the  corporation,  the  directors  and  the 
stockholders,    or    any    classes    of    the    stockholders; 
provided,   such  provisions  are  not  contrary  to  the 
laws  of  this  state. 

The  certificate  may  also  provide  for  voting  by 
bondholders,  classification  of  directors,  transacting  busi- 
ness out  of  state,  for  voting  rights  of  stockholders, 
and  for  creation  of  reserve  funds  by  directors. 

EXECUTION,  ACKNOWLEDGMENT,  PUBLISHING,  RE- 
CORDING  AND   FILING    OF   CERTIFICATE   OF 
INCORPORATION. 

The  certificate  shall  be  signed  and  sealed  by  each 
of  the  original  subscribers  to  the  capital  stock,  or  if 
there  be  no  capital  stock,  by  each  of  the  original 
corporators,  and  shall  be  acknowledged  before  any 
officer  authorized  by  the  laws  of  this  state  to  take 
acknowledgments  of  deeds  to  be  the  act  and  deed  of 
the  signers  respectively,  and  that  the  facts  therein 
stated  are  truly  set  forth;  said  certificate  shall  be  filed 
in  the  office  of  the  secretary  of  state,  who  shall  furnish 
a  certified  copy  of  the  same  under  his  hand  and  seal 
of  office,  and  said  certified  copy  shall  be  recorded  in 
the  office  of  the  recorder  of  deeds  of  the  county  where 
the  principal  office  of  said  corporation  is  to  be  located 
in  this  state,  in  a  book  to  be  kept  for  that  purpose. 
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The  certificate  of  incorporation  is  not  required 
to  be  published. 

An  acknowledgment  may  be  taken  within  the 
state  before  the  Superior  Court,  the  chancellor,  any 
judge,  or  notary  public,  or  two  justices  of  the  peace 
for  the  same  county;  without  the  state,  before  any 
consul-general,  consul,  vice-consul,  consular  agent  or 
commercial  agent  of  the  United  States,  judge  of  any 
District  or  Circuit  Court  of  the  United  States,  chan- 
cellor or  any  judge  of  a  court  of  record  of  any  state, 
territory  or  country,  mayor  or  chief  officer  of  any  city 
or  borough,  notary  public,  commissioner  of  deeds 
appointed  by  governor,  or  in  open  court. 

ORGANIZATION  MEETINGS. 

The  first  meeting  of  every  corporation  shall  be 
called  by  a  notice  signed  by  a  majority  of  the  incor- 
porators  named  in  the  certificate  of  incorporation, 
designating  the  time,  place  and  purpose  of  the  meeting; 
and  such  notice  shall,  at  least  two  weeks  before  the 
time  of  any  such  meeting,  be  published  three  times 
in  some  newspaper  of  the  county  where  the  corpora- 
tion may  be  established  or  have  its  principal  place  of 
business,  or  said  first  meeting  may  be  called  without 
such  publication  of  notice,  if  two  days'  notice  be 
personally  served  on  all  the  parties  named  in  the 
certificate  of  incorporation,  or  if  all  the  parties  named 
in  the  certificate  of  incorporation  shall,  in  writing, 
waive  notice  and  fix  a  time  and  place  of  meeting, 
then  no  notice  of  publication  whatever  shall  be  re- 
quired of  such  first  meeting. 

Until  the  directors  are  elected,  the  signers  of  the 
certificate  of  incorporation  shall  have  the  direction 
of  the  affairs  and  of  the  organization  of  the  corpora- 
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tion,  and  may  take  such  steps  as  are  proper  to  obtain 
the  necessary  subscriptions  to  stock  and  to  perfect 
the  organization  of  the  corporation. 

After  the  first  meeting  of  incorporators  has  been 
held  and  the  directors  have  been  elected,  the  directors 
should  meet  and  appoint  officers  for  the  ensuing  year, 
provide  for  the  issuance  of  the  capital  stock,  and 
transact  such  other  business  as  may  be  necessary  to 
complete  the  organization  of  the  company, 


CORPORATE  EXISTENCE  AND  FRANCHISE. 

WHEN  CORPORATE  EXISTENCE  BEGINS  ;  DURATION. 

Upon  making  the  certificate  of  incorporation  and 
causing  the  same  to  be  filed,  and  a  certified  copy  thereof 
recorded  as  aforesaid,  and  paying  the  license  tax 
therefor  to  the  secretary  of  state,  the  persons  so  asso- 
ciating, their  successors  and  assigns,  shall  from  the 
date  of  such  filing  be  and  constitute  a  body  corporate, 
by  the  name  set  forth  in  said  certificate,  subject  to 
dissolution  as  in  this  act  elsewhere  provided. 

The  duration  of  a  corporation  is  perpetual,  or 
limited,  as  the  certificate  of  incorporation  may  provide. 

AMENDMENT    OR   ALTERATION    OF  ARTICLES  OF 
INCORPORATION. 

No  corporation  in  existence  at  the  adoption 
of  this  Constitution  shall  have  its  charter 
amended  or  renewed  without  first  filing,  under  the 
corporate  seal  of  said  corporation,  and  duly  attested, 
in  the  office  of  the  secretary  of  state,  an  acceptance 
of  the  provisions  of  this  Constitution.  (Constitution, 
Art.  IX.,  §  2.) 
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It  shall  be  lawful  for  the  incorporators  of  any 
corporation,  before  the  payment  of  any  part  of  its 
capital,  to  file  with  the  secretary  of  state  an  amended 
certificate,  duly  signed  by  the  incorporators  named 
in  the  original  certificate  of  incorporation,  and  duly 
acknowledged  in  the  manner  in  this  act  required  for 
certificates  of  incorporation,  in  this  act  heretofore 
provided  for,  modifying,  changing,  or  altering  its 
original  certificate  of  incorporation  in  whole  or  in 
part;  and  said  secretary  of  state  shall  furnish  a  certi- 
fied copy  of  said  certificate  under  his  hand  and  seal 
of  office,  and  said  certified  copy  shall  be  recorded  in 
the  office  of  the  recorder  of  the  county  in  which  its 
original  certificate  of  incorporation  was  recorded; 
said  amended  certificate  shall  take  the  place  of  the 
original  certificate  of  incorporation,  and  shall  be 
deemed  to  have  been  filed  and  recorded  on  the  date 
of  the  filing  and  recording  of  the  original  certificate; 
provided,  however,  that  nothing  herein  contained 
shall  permit  the  insertion  of  any  matter  not  in  con- 
formity with  the  provisions  of  this  act. 

Any  corporation  of  this  State  existing  prior  to 
the  passage  of  this  amendatory  act,  whether  created 
by  special  act,  or  general  law,  or  any  corporation 
created  under  the  provisions  of  this  act,  may,  from 
time  to  time,  when  and  as  desired,  amend  its  charter 
of  incorporation,  either  by  addition  to  its  corporate 
powers  and  purposes,  or  diminution  thereof;  or  by 
substitution  of  other  powers  and  purposes,  in  whole 
or  in  part,  for  those  prescribed  by  its  charter;  or  by 
increasing  or  decreasing  its  authorized  capital  stock; 
or  by  changing  the  number  and  par  value  of  the 
shares  of  its  capital  stock;  or  by  changing  its  cor- 
porate title. 
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Every  such  amendment  shall  be  made  and  effected 
in  manner  following,  to  wit : 

1.  If  the  corporation,  has  a  capital  stock,  its 
board  of  directors  shall  adopt  a  resolution  setting 
forth  the  amendment  proposed,  declaring  its  advis- 
ability, and  calling  a  meeting  of  the  stockholders  for 
consideration  thereof.  Said  meeting  shall  be  called 
and  held  upon  such  notice  as  the  corporation's  charter 
or  by-laws  provide,  and  in  the  absence  of  such  pro- 
vision, upon  notice  thereof,  either  delivered  to  the 
stockholder  or  mailed  to  the  stockholder's  post-office 
address,  if  known,  at  least  ten  days  before  the  date 
fixed  for  said  meeting.  At  said  meeting,  a  vote  of 
the  stockholders  by  ballot,  in  person  or  by  proxy, 
shall  be  taken  for  and  against  the  proposed  amend- 
ment, which  vote  shall  be  conducted  by  two  judges 
appointed  for  that  purpose  either  by  the  directors  or 
by  the  said  meeting.  Said  judges  shall  decide  upon 
the  qualification  of  voters,  and  when  the  vote  is  com- 
pleted, count  and  ascertain  the  number  of  shares 
voted  respectively  for  and  against  said  amendment, 
and  declare  whether  the  persons  or  bodies  corporate 
holding  the  majority  of  the  stock  of  said  corporation 
(or  of  each  class  of  stock,  if  there  be  more  than  one) 
have  voted  for  or  against  the  proposed  amendment; 
and  shall  make  out  certificates  accordingly  in  dupli- 
cate, stating  the  number  of  shares  of  stock  voted  for 
and  against  the  amendment  respectively,  and  sub- 
scribe and  deliver  the  same  to  the  secretary  of  the 
corporation.  If  it  shall  appear  by  said  certificates 
of  the  judges  that  the  persons  or  bodies  corporate 
holding  the  majority  of  the  stock  of  said  corporation 
(or  of  each  class  of  stock,  if  there  be  more  than  one) 
have  voted  in  favor  of  the  amendment,  thereupon, 
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the  said  corporation  shall  make,  under  its  corporate 
seal,  and  the  hands  of  its  president  and  secretary,  a 
certificate  accordingly,  and  the  president  shall  duly 
execute  the  same  before  an  officer  authorized  by  the 
laws  of  this  State  to  take  acknowledgments  of  deeds; 
and  the  said  certificate,  so  executed  and  acknowledged 
with  one  of  the  said  judge's  duplicate  certificates 
attached,  shall  be  filed  in  the  office  of  the  secretary  of 
state,  and  a  copy  thereof  certified  by  said  secretary 
of  state  shall  be  recorded  in  the  office  of  the  recorder 
of  the  county  in  which  the  original  charter  of  incorpora- 
tion is  recorded;  or  if  the  corporation  shall  have  been 
created  by  special  public  act  of  the  Legislature,  then 
said  certificate  shall  be  recorded  in  the  office  of  the 
recorder  of  any  county  where  the  business  of  the  said 
corporation  may  be  conducted.  And  upon  filing  and 
recording  the  same,  the  charter  of  said  corporation 
shall  be  deemed  to  be  amended  accordingly.  Pro- 
vided, however,  that  no  corporation  shall  decrease  its 
authorized  capital  stock  without  paying  or  adequately 
securing  such  of  its  debts  as  are  not  then  fully  secured. 

CLASSES  OF  STOCK. 

Every  corporation  shall  have  power  to  create 
two  or  more  kinds  of  stock  of  such  classes,  with  such 
designations,  preferences  and  voting  powers,  or  re- 
striction or  qualification  thereof,  as  shall  be  stated 
and  expressed  in  the  certificate  of  incorporation;  and 
the  power  to  increase  or  decrease  the  stock,  as  in  this 
act  elsewhere  provided,  shall  apply  to  all  or  any  of  the 
classes  of  stock;  but  at  no  time  shall  the  total  amount 
of  the  preferred  stock  exceed  two-thirds  of  the  actual 
capital  paid  in  cash  or  property;  and  such  preferred 
stock  may,  if  desired,  be  made  subject  to  redemption 
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at  not  less  than  par,  at  a  fixed  time  and  price,  to  be  ex- 
pressed in  the  certificate  thereof,  and  the  holders  thereof 
shall  be  entitled  to  receive,  and  the  corporation  shall 
be  bound  to  pay  thereon  a  fixed  yearly  dividend,  to  be 
expressed  in  the  certificate,  not  exceeding  eight  per 
centum,  payable  quarterly,  half  yearly  or  yearly, 
before  any  dividend  shall  be  set  apart  or  paid  on  the 
common  stock,  and  such  dividends  may  be  made  at 
place  of  business  in  this  State,  and  said  original  or 
duplicate  stock  ledger  shall  be  evidence  in  all  courts 
of  this  State. 

PENALTIES   FOR   NOT   KEEPING  OR   EXHIBITING 

BOOKS. 

ANNUAL  REPORTS. 

Every  other  corporation  (i.  e.,  other  than  certain 
public  service  and  other  corporations  which  are  taxed 
upon  their  gross  receipts)  shall  file  with  the  secretary 
of  state  on  or  before  the  first  day  of  January  in  each 
year  an  annual  report,  which  shall  state  the  location 
of  its  principal  office  in  this  State;  the  names  of  its 
officers,  the  amount  of  its  authorized  capital,  the 
amount  actually  paid  in,  the  amount  invested  in  real 
estate,  the  tax  annually  thereon  and  the  amount  in- 
vested in  manufacturing  or  mining  in  this  State,  or 
both. 

SECTION  59.    ILLINOIS. 

The  following  provisions  are  taken  from  the 
Chapter  on  Corporations  in  the  Illinois  Statutes. 

SECTION  1.  That  corporations  may  be  formed 
in  the  manner  provided  by  this  Act  for  any  lawful 
purpose  except  banking,  insurance,  real  estate  broker- 
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age,  the  operation  of  railroads  and  the  business  of 
loaning  money,  provided,  that  horse  and  dummy 
railroads,  and  organizations  for  the  purchase  and  sale 
of  real  estate  for  burial  purposes  only,  may  be  or- 
ganized and  conducted  under  the  provisions  of  this 
Act;  and  provided  further,  that  corporations  formed 
for  the  purpose  of  constructing  railroad  bridges  shall 
not  be  held  to  be  railroad  corporations. 

SECTION  2.  Whenever  any  number  of  persons, 
not  less  than  three  nor  more  than  seven  shall  propose 
to  form  a  corporation  under  this  Act  they  shall  make 
a  statement  to  that  effect  under  their  hands  and  duly 
acknowledged  before  some  officer  in  the  manner 
provided  for  the  acknowledgment  of  deeds,  setting 
forth  the  name  of  the  proposed  corporation,  the  object 
for  which  it  is  to  be  formed,  its  capital  stock,  the 
number  of  shares  of  which  such  stock  shall  consist, 
the  location  of  the  principal  office  and  the  duration 
of  the  corporation,  not  exceeding,  however,  ninety- 
nine  years;  which  statement  shall  be  filed  in  the  office 
of  the  Secretary  of  State.  The  Secretary  of  State 
shall  thereupon  issue  to  such  persons  a  license  as 
commissioners  to  open  books  for  subscription  to  the 
capital  stock  of  said  incorporation  at  such  times  and 
places  as  they  may  determine;  but  no  license  shall 
be  issued  to  two  companies  having  the  same  name. 
Provided,  that  no  corporation  shall  be  organized 
under  this  Act  unless  the  persons  named  as  incorpora- 
tors  shall,  at  the  time  of  filing  said  statement,  pay  to 
the  Secretary  of  State  the  sum  of  twenty-five  dollars, 
which  fee  shall  be  in  full,  and  in  lieu  of  all  other  fees 
for  issuing  incorporation  articles. 

SECTION  3.  As  soon  as  may  be  after  the  capital 
stock  shall  be  fully  subscribed,  the  commissioners 
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shall  convene  a  meeting  of  the  subscribers  for  the 
purpose  of  electing  directors  or  managers,  and  the 
transaction  of  such  other  business  as  shall  come 
before  them.  Notice  thereof  shall  be  given  by  deposit- 
ing in  the  post  office,  properly  addressed  to  each 
subscriber,  at  least  ten  days  before  the  time  fixed, 
a  written  or  printed  notice,  stating  the  object,  time  and 
place  of  meeting.  In  all  elections  for  directors  or 
managers  of  corporations  organized  under  this  Act, 
every  subscriber  or  stockholder  shall  have  the  right 
to  vote  in  person  or  by  proxy,  for  the  number  of  shares 
owned  or  subscribed  by  him,  for  as  many  persons  as 
there  are  directors  or  managers  to  be  elected,  or  to 
cumulate  such  shares  and  give  one  candidate  as 
many  votes  as  the  number  of  directors  or  managers 
multiplied  by  the  number  of  his  shares  of  stock  shall 
equal,  or  to  distribute  them  on  the  same  principle 
among  the  candidates  as  he  shall  think  fit;  and  such 
directors  or  managers  shall  not  be  elected  in  any  other 
manner.  It  shall  be  lawful  for  any  such  corporation, 
by  resolution  of  the  stockholders,  to  divide  its  board 
of  directors  or  managers  into  three  classes,  numbered 
consecutively,  the  term  of  office  of  the  first  class  to 
expire  on  the  day  of  the  annual  election  of  said  com- 
pany then  next  ensuing;  the  second  class  one  year 
thereafter,  and  the  third  class  two  years  thereafter. 
At  each  annual  election  after  such  classification, 
the  stockholders  of  such  company  shall  elect,  for  a 
term  of  three  years,  a  number  of  directors  or  managers 
equal  to  the  number  in  the  class  whose  term  expires 
on  the  day  of  such  election.  All  other  vacancies 
to  be  filled  in  accordance  with  the  by-laws  of  the 
corporation. 

SECTION  4.    The  commissioners  shall  make  a  full 
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report  of  their  proceedings,  including  therein  a  copy 
of  the  notice  provided  for  in  the  foregoing  section, 
a  copy  of  the  subscription  list,  and  the  names  of  the 
directors  or  managers  elected,  and  their  respective 
terms  of  office,  which  report  shall  be  sworn  to  by  at 
least  a  majority,  of  the  commissioners,  and  shall  be 
filed  in  the  office  of  the  Secretary  of  State.  The 
Secretary  of  State  shall  thereupon  issue  a  certificate 
of  the  complete  organization  of  the  corporation, 
making  a  part  thereof  a  copy  of  all  papers  filed  in  his 
office  in  and  about  the  organization  of  the  corporation, 
and  duly  authenticated  under  his  hand  and  seal  of 
State,  and  the  same  shall  be  recorded  in  a  book  for 
that  purpose,  in  the  office  of  the  recorder  of  deeds  of 
the  county  where  the  principal  office  of  such  company 
is  located.  Upon  the  recording  of  the  said  copy,  the 
corporation  shall  be  deemed  fully  organized  and  may 
proceed  to  business.  Unless  such  company  shall  be 
organized  and  shall  proceed  to  business  as  provided 
in  this  Act,  within  two  years  after  the  date  of  such 
license  then  such  license  shall  be  deemed  revoked, 
and  all  proceedings  thereunder  void. 

SECTION  5.  Corporations  formed  under  this  Act 
shall  be  bodies  corporate  and  politic  for  the  period 
for  which  they  are  organized;  may  sue  and  be  sued; 
may  have  a  common  seal,  which  they  may  alter  or 
renew  at  pleasure;  may  own,  possess  and  enjoy  so 
much  real  and  personal  estate  as  shall  be  necessary 
for  the  transaction  of  their  business,  and  may  sell 
and  dispose  of  the  same  when  not  required  for  the 
uses  of  the  corporation.  They  may  borrow  money  at 
legal  rates,  of  interest,  and  pledge  their  property,  both 
real  and  personal,  to  secure  the  payment  thereof,  and 
may  have  and  exercise  all  the  powers  necessary  and 
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requisite  to  carry  into  effect  the  objects  for  which 
they  may  be  formed;  provided,  however,  that  all 
real  estate  so  acquired  in  satisfaction  of  any  liability 
or  indebtedness,  unless  the  same  may  be  necessary 
and  suitable  for  the  business  of  such  corporation, 
shall  be  offered  at  public  auction  at  least  once  every 
year,  at  the  door  of  the  court  house  of  the  county 
wherein  the  same  be  situated,  or  on  the  premises  so 
to  be  sold,  after  giving  notice  thereof  for  at  least  four 
consecutive  weeks  in  some  newspaper  of  general 
circulation  published  in  said  county;  and  if  there 
be  no  such  newspaper  published  therein,  then  in  the 
nearest  adjacent  county  where  such  newspaper  is 
published;  and  said  real  estate  shall  be  sold  whenever 
the  price  offered  for  it  is  not  less  than  the  claim  of 
such  corporation,  including  all  interest,  costs  and 
other  expenses;  and  provided,  further,  that  in  case 
such  corporation  shall  not,  within  such  period  of  five 
years,  sell  such  land  either  at  public  or  private  sale, 
as  aforesaid,  it  shall  be  the  duty  of  the  State's  attorney, 
to  proceed  by  information  in  the  name  of  the  people 
of  the  State  of  Illinois,  against  such  corporation,  in 
the  Circuit  Court  of  the  County  within  which  such 
lands,  so  neglected  to  be  sold,  shall  be  situated;  and 
such  court  shall  have  jurisdiction  to  hear  and  determine 
fact,  and  to  order  the  sale  of  such  land  or  real  estate 
at  such  time  and  place,  subject  to  such  rules  as  the 
court  shall  establish.  The  court  shall  tax,  as  the 
fees  of  the  State's  Attorney,  such  sums  as  shall  be 
reasonable ;  and  the  proceeds  of  such  sale,  after  deduct- 
ing the  said  fees  and  costs  of  proceedings,  shall  be 
paid  over  to  such  corporation.  The  provisions  of 
this  section  shall  apply  to  and  be  binding  upon  all 
corporations  now  existing  by  virtue  of  any  special 
charter  granted  by  this  state. 
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SECTION  6.  The  corporate  powers  shall  be  exer- 
cised by  a  board  of  directors  or  managers;  provided, 
the  number  of  directors  or  managers  shall  not  be 
increased  or  diminished,  or  their  term  of  office  changed, 
without  the  consent  of  the  owners  of  a  majority  of  the 
shares  of  stock.  The  officers  of  the  company  shall 
consist  of  a  president,  secretary  and  treasurer,  and 
such  other  officers  and  agents  as  shall  be  determined 
by  the  directors  or  managers,  and  the  directors  or 
managers  may  adopt  by-laws  for  the  government  of  the 
officers  and  affairs  of  the  company;  provided,  they 
are  not  inconsistent  with  the  laws  of  this  state.  The 
directors  or  managers  may  require  of  the  officers  and 
agents  bonds,  with  such  sureties  and  conditions  as 
they  shall  deem  proper,  and  may  remove  any  officers 
when  the  interests  of  the  corporation  shall  require. 
The  officers  shall  hold  their  respective  offices  for  the 
period  provided  by  the  by-laws. 

SECTION  7.  The  shares  of  stock  shall  not  be  less 
than  $10  nor  more  than  $100  each,  and  shall  be  deemed 
personal  property,  and  transferable  as  such  in  the 
manner  provided  by  the  by-laws,  and  subscriptions 
therefor  shall  be  made  payable  in  such  instalments 
and  at  such  time  or  times  as  shall  be  determined  by 
the  directors  or  managers,  and  an  action  may  be 
maintained  in  the  name  of  the  corporation  to 
recover  any  instalment  which  shall  remain  due 
and  unpaid  for  the  period  of  twenty  days  after  per- 
sonal demand  therefor,  or,  in  cases  where  personal 
demand  is  not  made,  within  thirty  days  after  a 
written  or  printed  demand  has  been  deposited  in 
the  post  office,  properly  addressed  to  the  post 
office  address  of  the  stockholder.  The  directors, 
may,  by  by-law,  prescribe  other  penalties  for  a  failure 
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to  pay  the  instalments  that  may  from  time  to  time 
become  due,  but  no  penalty  working  a  forfeiture 
of  stock,  or  of  the  amounts  paid  thereon,  shall  be 
declared  as  against  any  estate  before  distribution 
shall  have  been  made,  or  against  any  stockholder 
before  demand  shall  have  been  made  for  the  amount 
due  thereon,  either  in  person,  or  by  a  written  or 
printed  notice,  duly  mailed  to  the  proper  address  of 
such  stockholder  at  least  thirty  days  prior  to  the 
time  when  such  forfeiture  is  to  take  effect;  provided, 
that  proceeds  of  said  sale,  over  and  above  the  amount 
due  on  said  shares,  shall  be  paid  to  the  delinquent 
stockholder. 

SECTION  8.  Every  assignment  or  transfer  of 
stocks,  on  which  there  remains  any  portion  unpaid, 
shall  be  recorded  in  the  office  of  the  recorder  of  deeds, 
of  the  county  within  which  the  principal  office  is 
located,  and  each  stockholder  shall  be  liable  for  the 
debts  of  the  corporation  to  the  extent  of  the  amount 
that  may  be  unpaid  upon  the  stock  held  by  him,  to 
be  collected  in  the  manner  herein  provided.  No 
assignor  of  stocks  shall  be  released  from  any  such 
indebtedness  by  reason  of  any  assignment  of  his  stock, 
but  shall  remain  liable  therefor  jointly  with  the  assignee 
until  the  said  stock  be  fully  paid.  Whenever  any 
action  is  brought  to  recover  any  indebtedness  against 
the  corporation,  it  shall  be  competent  to  proceed 
against  any  one  or  more  stockholders  at  the  same 
time  to  the  extent  of  the  balance  unpaid  by  such 
stockholders  upon  the  stock  owned  by  them,  respec- 
tively, whether  called  in  or  not,  as  in  cases  of  garnish- 
ment. Every  assignee  or  transferee  of  stock  shall 
be  liable  to  the  company  for  the  amount  unpaid 
thereon,  to  the  extent  and  in  the  same  manner  as  if 
he  had  been  the  original  subscriber. 
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SECTION  14.  A  failure  to  elect  directors,  trustees, 
or  officers  in  lieu  of  trustees,  on  the  day  named  and 
designated  in  the  by-laws,  or  on  the  day  for  which 
notice  was  given  for  election,  shall  not  have  the  effect 
of  dissolving  the  corporation;  but  such  election  may 
be  held  at  any  time  after  proper  notice. 

SECTION  15.  All  assessments  or  instalments  of 
the  stock  of  any  stock  corporation  shall  be  levied  by 
the  directors  in  accordance  with  the  provisions  of 
the  by-laws,  but  any  assessment  or  instalment  re- 
quired to  be  paid  shall  be  levied  pro  rata  upon  all  the 
shares  of  such  stock. 

SECTION  16.  If  the  indebtedness  of  any  stock 
corporation  shall  exceed  the  amount  of  its  capital 
stock,  the  directors  and  officers  of  such  corporation, 
assenting  thereto,  shall  be  personally  and  individually 
liable  for  such  excess,  to  the  creditors  of  such  cor- 
poration. 

SECTION  18.  If  any  person  or  persons  being,  or 
pretending  to  be,  an  officer  or  agent,  or  board  of 
directors,  of  any  stock  corporation,  or  pretended 
stock  corporation,  shall  assume  to  exercise  corporate 
powers,  or  use  the  name  of  any  such  corporation, 
or  pretended  corporation,  without  complying  with 
the  provisions  of  this  Act  (or)  before  all  stock  named 
in  the  articles  of  incorporation  shall  be  subscribed 
in  good  faith,  then  they  shall  be  jointly  and  severally 
liable  for  all  debts  and  liabilities  made  by  them, 
and  contracted  in  the  name  of  such  corporation,  or 
pretended  corporation. 

SECTION  19.  If  the  directors,  or  other  officers 
or  agents  Of  any  stock  corporation  shall  declare  and 
pay  any  dividend  when  such  corporation  is  insolvent, 
or  any  dividend  the  payment  of  which  would  render 
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it  insolvent,  or  which  would  diminish  the  amount  of 
its  capital  stock,  all  directors,  officers,  or  agents 
assenting  thereto  shall  be  jointly  and  severally  liable 
for  all  the  debts  of  such  corporation  then  existing, 
and  for  all  that  shall  thereafter  be  contracted,  while 
they  shall  respectively  continue  in  office. 

SECTION  20.  The  by-laws  of  every  corporation 
shall  provide  for  the  calling  of  meetings  of  the  direc- 
tors, trustees  or  other  officers  corresponding  to  trus- 
tees; and  when  all  such  officers  shall  be  present  at 
any  meeting,  however  called  or  notified,  or  shall  sign 
a  written  consent  thereto  on  the  record  of  such  meeting, 
the  acts  of  such  meeting  shall  be  as  valid  as  if  legally 
called  and  notified;  provided  that  the  action  of  any 
meeting  held  beyond  the  limits  of  this  state  shall  be 
void,  unless  such  meeting  was  authorized  or  its  acts 
ratified  by  a  vote  of  two-thirds  of  the  directors,  trus- 
tees or  officers  corresponding  to  trustees,  at  a  regular 
meeting. 

SECTION  22.  The  stockholders  of  any  stock  cor- 
poration owning  two-thirds  of  the  stock  in  such  cor- 
poration, upon  which  all  assessments  have  been  fully 
paid  up,  may  call  a  meeting  of  the  stockholders  of 
such  corporation,  by  signing  a  call  therefor,  with  their 
proper  names,  stating  the  number  of  shares  held  by 
each,  and  filing  the  same  with  the  president  or  secretary 
of  such  corporation,  and  publishing  the  same  in  a 
newspaper  in  this  state  where  the  principal  office 
of  such  corporation  is  kept,  and  at  the  seat  of  govern- 
ment, for  three  successive  weeks  prior  to  the  time 
fixed  for  holding  such  meeting,  and  mailing  a  copy 
thereof  to  each  of  the  directors  of  said  corporation 
at  his  usual  place  of  abode.  And  the  secretary  of 
such  corporation  shall  enter  such  call  upon  the  records 
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thereof,  an  the  fact  of  such  publication,  and  mailing 
such  notice,  giving  the  name  of  such  paper,  with  the 
dates  and  places  of  publication,  which  shall  be  prima 
facie  evidence  thereof. 

SECTION  60.     INDIANA. 

SECTION  1 .  Be  it  enacted  by  the  General  Assembly 
of  the  State  of  Indiana,  That  any  number  of  persons, 
not  less  than  three  (3),  may  voluntarily  associate 
themselves  by  written  articles  of  association,  signed 
and  acknowledged  by  each  person  who  may  be  a  mem- 
ber at  the  time  of  organization,  specifying: 

First.  The  corporate  name  of  such  association, 
which  shall  not  be  the  same  or  similar  to  the  name  of 
any  other  association  incorporated  in  this  State. 

Second.  The  amount  of  the  capital  stock  of  the 
same,  if  such  association  is  organized  for  pecuniary 
profit,  and  the  number  of  shares  (if  any)  into  which 
the  same  shall  be  divided,  with  the  amount  of  each 
share,  which  shall  not  exceed  one  hundred  dollars 
($100.00). 

Third.  The  object  of  such  association,  with  the 
proposed  plan  of  doing  business  fully  set  out. 

Fourth.  The  names  and  places  of  residence  of 
each  incorporating  member. 

Fifth.  The  principal  place  of  business  of  such 
association. 

Sixth.  The  term  of  existence  of  such  association, 
which,  if  organized  for  pecuniary  profit,  shall  not  ex- 
ceed fifty  (50)  years. 

Seventh.  A  description  of  the  corporate  seal; 
and 

Eighth.    The  manner  of  election  or  appointment 
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of  all  directors  and  officers  who  are  to  manage  the 
business  and  prudential  concerns  of  any  such  associa- 
tion. 

Ninth.  The  number  of  trustees,  directors  or 
managers  who  shall  manage  the  affairs  of  the  associa- 
tion, together  with  the  names  of  those  who  shall  man- 
age such  affairs  for  the  first  year. 

SEC.  27.  That  such  incorporating  members  of 
such  association  shall  first  present  their  articles  of 
association  to  the  Secretary  of  State  of  the  State  of 
Indiana  for  filing;  and  at  the  time  of  presenting  said 
articles  (and  before  presenting  the  same  for  filing  to 
the  recorder  of  the  county  in  which  the  same  is  organ- 
ized) they  shall  also  present  therewith  full  written  or 
printed  statements  of  the  proposed  plan  of  doing 
business;  and  if,  upon  examination,  said  secretary  of 
state  shall  find  said  articles  to  be  according  to  law, 
and  its  proposed  plan  of  doing  business  not  inconsistent 
with  the  existing  laws  of  the  State  of  Indiana,  or  of 
the  United  States,  and  upon  the  payment  of  the  fees 
prescribed  by  law,  he  shall  issue  to  such  corporation  a 
certificate  of  incorporation,  which  shall  be  prima 
Jade  evidence  of  such  incorporation.  Every  such 
association,  after  such  articles  have  been  so  approved 
by  the  secretary  of  state,  shall  file  a  duplicate  of  its 
articles  in  the  recorder's  office  of  the  county  in  which 
the  principal  place  of  business  of  such  association  is 
located,  and  upon  the  expense  of  filing  and  recording 
being  paid  such  recorder  shall  record  the  same  in  the 
miscellaneous  book  of  records  in  his  office,  and  such 
record  or  a  certified  copy  thereof  shall  be  conclusive 
evidence  of  the  matters  and  things  therein  stated. 

SEC.  28.  Every  such  association,  from  the  time 
such  certificate  is  issued  by  the  secretary  of  state  and 
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such  articles  are  recorded  in  the  recorder's  office,  shall 
be  deemed  and  held  to  be  a  corporation,  and  shall 
have  and  possess  all  the  rights,  powers  and  privileges 
given  to  corporations  by  common  law,  to  sue  and  be 
sued,  to  borrow  money  and  secure  the  payment  of  the 
same  by  notes  and  mortgages,  bonds  or  deeds  of  trust 
upon  their  personal  and  real  property,  and  rent,  lease, 
purchase,  hold,  sell  and  convey  such  real  and  personal 
property  as  may  be  necessary  and  proper  for  the  pur- 
pose of  erecting  buildings  and  for  other  necessary 
objects  of  any  such  corporation. 

SEC.  30.  That  every  such  association  may  desig- 
nate the  manner  in  which  its  shares  of  stock  (if  any) 
may  be  held,  sold,  conveyed,  assigned  or  transferred. 
Any  voluntary  association  heretofore  or  hereafter 
organized  under  the  laws  of  the  State  of  Indiana  for 
any  of  the  purposes  set  out  in  this  act  may  increase  or 
decrease  its  capital  stock  at  any  annual  meeting  of  the 
stockholders :  Provided,  That  written  or  printed  notice 
of  such  proposed  increase  or  decrease  shall  be  given 
by  the  secretary  of  the  association  to  its  stockholders 
by  depositing  such  notices  in  the  mail  at  least  ten  (10) 
days  before  such  annual  meeting,  addressed  to  their 
last  named  place  of  residence :  And  provided,  further, 
That  any  such  association  heretofore  or  hereafter 
organized  may  increase  its  capital  stock  at  any  special 
meeting  of  the  stockholders  by  a  vote  representing  a 
majority  of  all  the  outstanding  stock  of  such  associa- 
tion ;  such  special  meeting  to  be  called  for  that  purpose : 
Provided,  Written  or  printed  notice  of  such  proposed 
change,  signed  by  the  secretary  of  the  company,  shall 
be  deposited  in  the  mail  addressed  to  each  of  the  stock- 
holders of  such  association  at  least  ten  (10)  days  before 
such  special  meeting,  at  their  last  known  place  of 
residence. 
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SEC.  33.  Whenever  two-thirds  in  interest  of  the 
members  of  any  such  corporation  heretofore  or  here- 
after organized,  desire  to  close  its  concerns,  they  may 
apply  by  petition  to  the  Circuit  or  Superior  Court  of 
the  county  in  which  the  principal  office  or  place  of 
business  of  such  company  is  located,  setting  forth,  in 
substance,  the  grounds  of  their  application,  with  the 
names  and  amounts  of  all  stockholders,  and  the  names 
and  amounts  due  all  creditors;  and  the  court  shall 
thereupon  direct  that  notice  for  ten  (10)  days  shall 
be  mailed  to  the  last  and  usual  place  of  residence  of 
each  stockholder  and  creditor,  and  fix  a  day  in  such 
notice  for  a  hearing  of  such  application  for  dissolution; 
and  the  court,  after  such  notice  and  a  hearing,  may 
decree  a  dissolution  of  such  corporation  and  appoint 
a  trustee  or  receiver  or  receivers  to  wind  up  its  affairs, 
take  charge  of  its  estate  and  effects,  to  collect  debts 
and  property  due  and  belonging  to  such  corporation, 
with  power  to  prosecute  and  defend  suits  in  its  name 
or  otherwise,  to  appoint  agents  under  such  receiver  or 
receivers,  and  to  do  all  other  acts  which  might  be  done 
by  such  corporation  that  are  necessary  for  the  final 
settlement  of  its  unfinished  business.  The  powers  of 
such  receiver  or  receivers  may  continue  as  long  as  the 
court  deems  necessary  for  said  purposes. 

SECTION  61.     SOUTH  DAKOTA. 

Under  the  laws  of  this  state  at  least  part  of  the 
incorporators  must  be  residents  of  state.  Both  direc- 
tors' and  stockholders'  meetings  may  be  held  outside 
of  state.  The  life  of  the  corporation  is  limited  to 
twenty  years.  Records  of  corporation  must  be  kept 
in  state.  The  incorporation  fees  are  low  and  there 
is  no  annual  franchise  tax. 
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SECTION  62.    NEVADA. 

Nevada  has  one  of  the  most  liberal  of  all  cor- 
poration laws.  Stock  may  be  issued  for  cash,  property 
or  services,  and  judgment  of  directors  as  to  value 
of  last  two  is  conclusive.  Directors '  or  stockholders' 
meetings  may  be  held  outside  of  state.  Action  of 
majority  of  stockholders  or  directors  is  valid  without 
regular  meeting.  The  Nevada  law  is  very  hard  on 
foreign  corporations  doing  business  in  the  state,  re- 
quiring from  them  the  same  fees  for  doing  business 
in  the  state  as  are  required  of  home  corporations  for 
incorporation. 

SECTION  63.    WEST  VIRGINIA. 

Under  the  West  Virginia  law,  stockholders'  and 
directors'  meetings  need  not  be  held  in  state,  and  the 
action  of  a  majority  of  the  directors  is  valid  without 
calling  a  regular  directors'  meeting.  Stock  may  be 
issued  for  either  cash,  property  or  services.  Cor- 
porations may  hold  stock  in  other  corporations. 
Incorporators  must  pay  ten  per  cent  of  the  amount 
of  their  subscriptions  before  signing  the  articles  of 
association. 

SECTION  64.    OTHER  STATES  AND  TERRITORIES  WITH 
LIBERAL  CORPORATION  LAWS. 

Among  the  other  states  and  territories  with 
liberal  corporation  laws  are  Arizona,  Connecticut, 
New  Mexico,  Porto  Rico  and  Virginia. 
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PREFACE. 

In  the  preparation  of  the  following  treatise  upon 
the  principles  of  the  law  of  Public  Corporations  it  is 
but  fair  to  state,  that  the  writer  has  found  it  no  in- 
considerable task  to  do  even  partial  justice  to  this  im- 
portant branch  of  jurisprudence  within  the  confines  of 
the  limited  space  allotted. 

In  treating  the  extensive  subject  of  Public  Cor- 
porations I  have,  at  least  to  my  own  partial  satisfac- 
tion, supplied  the  omission  chargeable  to  nearly  all 
writers  upon  this  branch  of  law,  by  more  comprehen- 
sively elucidating  the  organization  and  functions  of 
those  involuntary  political  subdivisions  of  the  State 
for  governmental  purposes,  denominated  Public  Quasi- 
Corporations,  such  as  Counties,  Townships,  School 
Districts  and  the  like. 

The  fundamental  idea  of  government  in  the  United 
States  sustains  the  doctrine,  that  the  people  are  the 
source  of  all  political  power  and  possess  the  unques- 
tioned and  settled  right  to  exercise  it;  this  salutary 
principle  forms  the  foundation  stone  upon  which  our 
political  institutions,  in  all  their  power  and  grandeur, 
rest  today,  and  as  the  people  have  the  undisputed 
authority  to  rule  through  their  chosen  representatives, 
it  is  not  only  essential,  but  almost  a  condition  precedent 
to  a  broad  and  enlightened  citizenship  to  have  an 
acquaintance  with  the  structure  and  organization  of 
our  governmental  institutions  and  the  internal  arrange- 
ment of  the  public  body. 

Public  corporations  in  this  country  are  clothed 
with  extraordinary  powers,  notably  the  acquisition 
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and  disposition  of  property;  the  power  to  elect  their 
own  officers;  the  authority  to  make  contracts  within 
certain  prescribed  limitations;  the  exercise  of  the 
sovereign  power  of  Eminent  Domain  and  the  levying 
and  collecting  of  taxes,  which  latter  power  is  admittedly 
the  highest  prerogative  of  sovereignty. 

To  emphasize  the  value  and  importance  to  the 
citizen  of  a  knowledge  of  this  significant  branch  of 
American  jurisprudence,  I  quote  the  following  lines 
from  that  profound  political  writer  De  Tocqueville: 

''Local  assemblies  of  citizens  constitute  the 
strength  of  free  nations.  Municipal  institutions  are 
to  liberty  what  primary  schools  are  to  science;  they 
bring  it  within  the  people's  reach;  they  teach  men 
how  to  use  and  enjoy  it." 


CHAPTER  I. 

INTRODUCTORY. 

CORPORATION  DEFINED. 

SECTION  1.  The  comprehensive  and  remarka- 
ble descriptive  definition  by  Chief  Justice  Marshall 
in  the  celebrated  Dartmouth  College  Case  is  undoubt- 
edly the  best  known  and  has  been  more  frequently  cited 
and  quoted  than  any  other: — "A  corporation  is  an 
artificial  being,  invisible,  intangible,  and  existing  only 
in  contemplation  of  law.  Being  the  mere  creature 
of  the  law,  it  possesses  only  those  properties  which  the 
character  of  its  creation  confers  upon  it,  either  expressly 
or  as  incidental  to  its  very  existence.  These  are  such 
as  are  supposed  to  be  best  calculated  to  effect  the 
object  for  which  it  is  created.  Among  the  most 
important  are  immortality  (in  the  legal  sense  that  it 
may  be  made  capable  of  indefinite  duration),  and,  if 
the  expression  may  be  allowed,  individuality,  properties 
by  which  a  perpetual  succession  of  many  persons  are 
considered  the  same,  and  may  act  as  a  single  individual. 
They  enable  a  corporation  to  manage  its  own  affairs, 
and  to  hold  property  without  the  perplexing  intricacy, 
the  hazardous  and  endless  necessity  of  perpetual  con- 
veyances for  the  purpose  of  transmitting  it  from  hand 
to  hand.  It  is  chiefly  for  the  purpose  of  clothing  bodies 
of  men,  in  succession,  with  these  qualities  and  capaci- 
ties that  corporations  were  invented  and  are  in  use. 

"By  these  means  a  perpetual  succession  of  in- 
dividuals are  capable  of  acting  for  the  promotion  of  the 
particular  object  like  one  immortal  being."  l 

1  Dartmouth    College    vs.    Wood-  commercial  world  the  follow- 

ward,  4  Wheat.,  636.    To  the  ing  definition  of  a  corporation 
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Judge  Dillon,  the  recognized  American  authority, 
in  his  admirable  work  on  municipal  corporations, 
defines  a  corporation  as  follows: — "It  is  a  legal  institu- 
tion, devised  to  confer  upon  the  individuals  of  which 
it  is  composed  powers,  privileges,  and  immunities  which 
they  would  not  otherwise  possess,  the  most  important 
of  which  are  continuous  legal  identity  or  unity,  and 
perpetual  or  indefinite  succession,  under  the  corporate 
name,  notwithstanding  successive  changes,  by  death  or 
otherwise,  in  the  corporators  or  members  of  the 
corporation."  2 

Our  United  States  Supreme  Court  has  defined  a 
corporation  in  the  following  language :  '  'An  association 
of  individuals,  acting  as  a  single  person  .... 
united  for  some  common  purpose  ....  and 
permitted  by  the  law  to  use  a  common  name  and  to 
change  its  members  without  a  dissolution  of  the 
Association.'  '* 

The  idea  of  immortality  is  the  dominant  and  char- 
acteristic feature  of  a  corporation  and  plainly  dis- 
tinguishes it  from  a  natural  person,  as  the  members 
may  die,  but  the  corporation  continues  as  a  perpetual 
unity  unaffected  by  their  death.  Another  dis- 
tinguishing quality  is  that  it  acts  as  a  unit,  distinct 


by  the  late  astute  business  man, 
Jay  Gould,  may  be  worthy  of 
note:  "A  body  of  men  who 
unite,  associate,  and  concen 
trate  their  ability,  capital  and 
intelligence  in  the  undertaking 
of  a  work,  great  or  small,  which 
any  one  of  them  would  indi- 
vidually be  unwilling  to  under- 
take. If  there  are  losses,  they 
agree  to  bear  each  his  propor- 
tion; if  there  are  profits,  they 
agree  to  divide  them."  Tay- 
lor, Corp.,  Par.  23.  .. 
»  Dillon,  Mun.  Corps.  (4th  ed.), 
Vol.  I,  Par.  18:  "A  private 


corporation  is  one  which  is 
created  for  the  purpose  of  en- 
abling private  persons  in  their 
private  capacity  to  attain 
some  end  which  cannot  be  con- 
veniently attained  without  in- 
corporation, and  for  their  own 
benefit;  although  in  connection 
with  such  private  benefit  there 
may  be,  and  usually  is  like- 
wise some  public  benefit  flow- 
ing from  the  proposed  incor- 
poration." See  Tiedeman, 
Private  Corporations. 
1  U.  S.  vs.  Trinidad  Coal  Co.,  137 
U.  S.,  S  C.,  160. 
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from  its  members,  and  this  legal  fiction  of  separate 
corporate  identity  prevails  under  the  English  common 
law  and  is  quite  generally  upheld  by  the  American 
courts.  "A  corporation  is  distinct  from  its  members 
in  the  same  sense  that  a  State  is  distinct  from  its 
citizens.  The  parallel,  indeed,  between  a  corporation 
and  a  State  is  very  close.  A  State  is  generally  spoken 
and  thought  of  as  a  person,  because  that  is  the  simplest 
way  of  picturing  to  the  mind  the  collection  of  powers 
and  obligations  connected  with  the  idea  of  a  State. 
The  citizens  have  certain  powers  and  duties,  and  the 
State  may  execute  their  will  when  expressed  in  certain 
forms ;  but  to  fail  to  treat  a  State,  either  in  its  domestic 
or  foreign  relations,  as  something  dictinct  from  its 
citizens,  would  lead  not  only  to  theoretical  error,  but 
to  endless  practical  difficulties."4 

SPECIES  OF  CORPORATIONS  AND  DISTINGUISHMENT. 

SECTION  2.  The  universally  recognized  funda- 
mental classification  of  corporations  is  into  Public  and 
Private.  Corporations  are  largely  distinguished  from 
each  other  by  the  difference  in  the  character  of  the 
persons  who  compose  the  corporation  and  the  nature 
of  the  rights  created  by  such  incorporation.  The  line 
of  demarcation  between  this  division  of  corporations  is 
broad  and  easily  discernible;  while  in  the  case  of  private 
corporations,  a  contract  is  created  between  the  legisla- 
ture representing  the  government  and  the  incorporators, 
public  corporations  are  not  the  result  of  any  contract 
between  the  incorporators  and  the  State.5  The  public 

4  Lowell  on  Transfers  of  Stocks,  and  private  has  a  tendency  to 

Par.  2.  confuse  and  lead  to  error  in  the 

1  "The  purpose  in  making  all  cor-  investigation;  for,  unless  the 

porations  is  the  accomplish-  public  are  to  be  benefited,  it 

ment  of  some  public  good.  is  no  more  lawful  to  confer  'ex- 

Hence,  the  division  into  public  elusive  rights  and  privileges' 
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corporation  is  created  for  the  purpose  of  receiving  a 
share  in  the  management  or  control  of  the  local  govern- 
ment, and  there  existing  no  compact  or  contract  be- 
tween the  incorporators  and  the  government,  the  char- 
ters of  public  corporations  are  subject  in  very  large 
measure  to  the  almost  unrestricted  control  of  the  legis- 
lature, and  may  be  modified,  enlarged  or  diminished, 
as  to  powers  and  extent  of  territory,  according  to  the 
pleasure  of  the  legislature.8 

It  will  be  observed,  that  the  paramount  distinction 
between  public  and  private  corporations  is  the  contrac- 
tual feature  between  the  State  and  the  latter,  which 
principle  was  enunciated  in  the  celebrated  Darmouth 
College  case,  'That  privileges  and  franchises  granted 
by  legislative  act  to  a  private  corporation,  when  accept- 
ed, constitute  a  contract  within  the  meaning  of  the 
clause  of  the  constitution  which  secures  inviolability 
of  contracts  by  declaring  that  no  State  shall  pass  any 
law  impairing  their  obligation;  and  hence  a  law  materi- 
ally altering  the  charter  of  such  a  corporation  is  un- 


upon  an  artificial  body,  than 
upon  a  private  citizen.  The 
substantial  distinction  is  this: 
some  corporations  are  treated 
by  the  mere  will  of  the  legisla- 
ture, there  being  no  other 
party  interested  or  concerned. 
To  this  body  a  portion  of  the 
power  of  the  legislature  is  dele- 
gated to  be  exerciged  for  the 
public  good  and  subject  at  all 
times  to  be  modified,  changed, 
or  annulled.  Other  corporations 
are  the  result  of  contract.  The 
legislature  is  not  the  only  party 
interested;  for,  although  it  has 
a  public  purpose  to  be  accom- 
plished, it  chooses  to  do  it  by 
the  instrumentality  of  a  second 
party.  These  two  parties 
make  a  contract.  The  legisla- 
ture, for  and  in  consideration 


of  certain  labor  and  outlay  of 
money,  confers  upon  the  party 
of  the  second  part  the  privilege 
of  being  a  corporation,  with 
certain  powers  and  capacities. 
The  expectation  of  benefit  to 
the  public  is  the  moving  con- 
sideration on  one  side;  that  of 
expected  remuneration  for  the 
outlay  is  the  consideration  on 
the  other.  It  is  a  contract, 
and  therefore,  cannot  be  modi- 
fied, changed  or  annulled  with- 
out the  consent  of  both  parties. 
The  division  of  the  State  into 
counties  is  an  instance  of  the 
former  and  a  railroad  is  one  of 
the  latter. ' '  Mills  vs.  Williams, 
33  N.  C.  (llth  Ired.),  561. 
*  See  Tiedeman  on  Mun.  Corps., 
Chap.  I,  Par  2. 
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constitutional,  unless  the  power  to  alter  it  was  reserved 
when  the  grant  was  made."7 

PUBLIC  CORPORATIONS,  CLASSIFIED,  DEFINED  AND  DIS- 
TINGUISHED. 

SECTION  3.  Public  corporations  may  be  di- 
vided into  two  classes :  The  first  are  known  as  municipal 
corporations  and  the  second  class  come  under  the  head 
of  public  quasi-corporations,  which  include  counties, 
townships,  school  districts  and  the  like.  There  is 
also  a  third  class  of  corporations  denominated  quasi- 
public  corporations,  combining  the  elements  of  both 
public  and  private.  Although  organized  for  private 
profit,  they  are  compelled  by  law  or  contract  to  render 
public  service.  They  are  distinguished  as  having 
in  view  some  public  enterprise  in  which  the  public 
interests  are  involved;  these  species  of  corporations 
owe  certain  duties  to  the  public,  as  railroad  and  canal 
companies.8 

PUBLIC  QUASI-CORPORATIONS  DEFINED. 

SECTION  4.  Public  quasi-corporations  are  merely 
local  subdivisions  of  the  State,  created  by  the 
State  of  its  own  sovereign  will,  without  any  particular 
solicitation  or  consent  on  the  part  of  the  members  of 

7  Dartmouth  College  vs.  Wood- 
ward, 4  Wheat.,  518. 

•These  corporations,  although 
technically  private,  are  yet  of 
a  quasi  public  character,  hav- 
ing in  view  some  great  public 
enterprise,  in  which  the  public 
interests  are  directly  involved 
to  such  an  extent  as  to  justify 
conferring  upon  them  import- 
ant governmental  powers,  such 
as  an  exercise  of  the  right  of 
eminent  domain.  Of  this  class 
are  railroad,  turnpike  and  canal 


companies;  and  corporations 
strictly  private,  the  direct  ob- 
ject of  which  is  to  promote 
private  interests,  and  in  which 
the  public  has  no  concern,  ex- 
cept the  indirect  benefits  re- 
sulting from  the  promotion  of 
trade,  and  the  development  of 
the  general  resources  of  the 
country,  as  for  example,  min- 
ing and  irrigation  companies. 
Miners  Ditch  Co.  vs.  Zellenbach, 
37  Cal.,  577, 
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the  corporation,  and  created  almost  exclusively  with  a 
view  to  the  policy  of  the  State  at  large.* 

A  MUNICIPAL  CORPORATION  DEFINED. 

SECTION  5.  A  municipal  corporation  may  be 
defined  as  "the  incorporation,  by  the  authority  of  the 
government,  of  the  inhabitants  of  a  particular  place  or 
district,  and  authorizing  them  in  their  corporate 
capacity  to  exercise  subordinate  specified  powers  of 
legislation  and  regulation  with  respect  to  their  local  and 
internal  concerns.  This  power  of  local  government 
is  the  distinguishing  feature  of  a  municipal  corporation 
proper."  10 

A  municipal  corporation  is  a  body  politic,  because 
it  takes  in  succession,  and  a  body  corporate,  because  the 
persons  are  made  in  a  body,  and  have  capacity  to  take 
and  grant  by  a  particular  name.  The  primary  idea 
of  a  municipal  corporation  proper  is  an  agency  to 
regulate  and  administer  the  internal  concerns  of  the 
locality  in  matters  peculiar  to  the  place  incorporated, 
and  not  common  to  the  State  or  people  at  large. 

The  principle  of  law  is  well  settled,  that  the  term 
municipal  corporation  embraces  both  the  territory  and 
its  inhabitants  and  it  follows  as  a  natural  sequence, 
that  the  citizens  of  an  incorporated  territory,  combined 
with  that  territory,  form  the  municipal  corporation.11 

MUNICIPALITIES    AND    PUBLIC    QUASI-CORPORATIONS 
DISTINGUISHED. 

SECTION  6.  Municipal  corporations  proper  are 
those  of  the  highest  degree  and  power  and  include 

9  Board,  etc.,  vs.  Mighels,  7  Ohio  "  Kelley  vs.  Pittsburg,  104  U.  S., 

St.,  109.  78;  Galesburg  vs.  Hawkins,  75 

10  Dillon,    Mun.    Corp.    (4th    ed.),  111.,  152. 

Par.  20. 
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incorporated  villages,  towns  and  cities,  posseising  the 
powers  of  local  legislation  and  administration;  they  are 
usually  called  into  existence  at  the  direct  solicitation 
or  by  the  free  consent  of  the  persons  composing  them, 
for  the  promotion  of  their  own  local  and  private  ad- 
vantage and  convenience.12 

They  are  full  and  complete  corporations  and  differ 
from  public  quasi-corporations  which  possess  no  charter 
and  are  the  creatures  of  statute,  exercising  only  such 
administrative  functions  as  are  conferred  upon  them 
by  the  statute  law  of  the  State.  A  municipal  corpor- 
ation proper,  as  has  been  indicated,  is  created  mainly 
for  the  interest,  advantage,  and  convenience  of  the 
locality  and  its  people.  While,  for  instance,  a  county 
which  is  a  public  quasi-corporation,  is  created  almost 
exclusively  with  a  view  to  the  policy  of  the  State  at 
large,  for  the  purposes  of  political  organization  and 
civil  administration  in  matters  of  finance,  of  education, 
of  provision  for  the  poor,  of  military  organization, 
of  the  means  of  travel  and  transport,  and  especially  for 
the  general  administration  of  justice.  With  scarcely 
an  exception,  all  the  powers  and  functions  of  the  county 
organization  have  a  direct  and  exclusive  reference  to  the 
general  policy  of  the  State,  and  are,  in  fact,  but  a  branch 
of  the  general  administration  of  that  policy.11 

STATE  IN  EFFECT  A  PUBLIC  CORPORATION. 

SECTION  7.  A  State  is  defined  as  a  body 
politic,  or  society  of  men  united  together  for  the  pur- 
pose of  promoting  their  mutual  safety  and  advantage, 
by  the  joint  efforts  of  their  combined  strength.14 
A  State  possesses  many  of  the  characteristics  of  a  public 

u  See     Dillon     on     Mun.     Corps.  "  Smith  on  Mun.  Corps.,  Vol  I, 

(4th  ed.),  Pars.  22  and  23.  Par.  13. 

u  Board  Hamilton  County  Comrs. 

vs.  Mighels,  7  Ohio  St.,  109. 
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corporation  and,  in  its  organized  political  capacity,  is  in 
effect  one.  It  acts  as  a  unit,  has  perpetual  succession 
under  an  artificial  form  and  may  make  contracts,  but 
cannot  be  sued  without  its  own  consent.  Another 
view  obtains,  that  a  State  is  sovereign,  and  all  other 
corporations  are  its  creatures,  with  the  exception  of 
such  corporations  which  are  created  by  the  federal 
government. 

THE  CREATION  OF  PUBLIC  CORPORATIONS. 

SECTION  8.  All  public  corporations  in  the 
United  States  are  the  creatures  of  legislation  and  the 
power  to  create  such  corporations,  both  for  the  purpose 
of  aiding  the  central  government,  and  with  the  means 
of  local  self-government,  is  a  legitimate  exercise  of 
sovereignty,  belonging  to  the  legislative  power  of  the 
State.  The  legislature  may,  however,  authorize  their 
creation,  but  legislative  sanction  is  absolutely  essential 
to  corporate  existence.15 

By  Prescription — The  existence  of  corporations 
by  prescription  has  been  recognized  in  the  United 
States  in  some  cases,  when  corporate  powers  have  been 
exercised  for  a  great  many  years.16 

solved  what  have  been  styled 
corporations  by  implication, 
which  is,  where  a  body,  law- 
fully constituted,  cannot  carry 
into  effect  its  purposes  with- 
out attributing  to  it  a  corporate 
character.  Dillon  Mun.  Corp., 
Vol  I,  Par.  32. 

18  Municipal  corporations  are  cre- 
ated for  the  public  good;  are 
demanded  by  the  wants  of  the 
community;  and  the  law,  after 
long  continued  use  of  corporate 
powers,  and  the  public  ac- 
quiescence, will  indulge  in  pre- 
sumptions in  favor  of  their 
legal  existence.  Jameson  et 
al.  vs.  People,  16  111.,  257; 
United  States  Bank  vs.  Dand- 
ridge,  12  Wheat.,  64. 


u  In  England,  corporations  can  be 
created  only  in  one  of  two 
ways:  1.  By  the  King's 
charter;  2,  by  act  of  Parlia- 
ment. They  exist  there,  how- 
ever— 1,  by  the  common  law; 
2.  by  prescription;  3,  by  royal 
charter;  4,  by  authority  of 
Parliament.  Corporations  at 
common  law  are  those  which 
derive  their  existence  and 
powers  from  immemorial  usage, 
although  they  may  have  had 
their  origin  in  an  act  of  Parlia- 
ment or  royal  grant,  no  longer 
discoverable.  Those  by  pre- 
scription presuppose  a  grant 
by  charter  or  act  of  Parliament, 
which  has  been  lost.  Into  cor- 
porations created  by  regal  or 
legislative  grant  may  be  re- 
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By  Implication — The  rule  is  well  settled  in  the 
United  States,  that  Public  Corporations  may  be 
established  without  any  particular  form  of  words,  or 
technical  mode  of  expression,  as  '  'where  the  legislature 
confers  or  imposes  upon  a  certain  community  or  body 
of  persons,  by  a  collective  name,  powers  or  liabilities 
of  such  a  character  that  they  can  only  be  exercised  by 
or  attached  to  the  place  in  a  corporate  capacity,  it 
will  be  deemed  to  have  created  a  corporation;  in  so 
far  at  least  as  is  necessary  to  give  effect  to  the  legis- 
lative intention."  17 

Manner  of  Creation — In  the  absence  of  consti- 
tutional inhibitions,  the  legislature  may  create  public 
corporations  by  special  act  or  general  law,  but  by  the 
constitution  of  many  of  the  States,  the  legislatures  are 
expressly  forbidden  to  create  municipal  corporations 
by  special  act,  and  must  provide  for  their  organization 
by  general  law;  the  machinery  for  organizing  them  is 
not  uniform,  but  is  found  variously  modified  in  different 
States.18 

17  Elliot  on  Mun.  Corps.,  Chap.  II,          18  Covington  vs.  East  St.  Louis,  78 
Par.  17.  111.,  548. 


CHAPTER  II . 
COUNTIES. 

THEIR  ORIGIN  AND  HISTORY. 

SECTION  9.  The  idea  of  a  government  by 
means  of  counties,  comes  down  from  the  remotest 
period  of  Anglo  Saxon  history.  It  was  imported  to 
the  American  colonies  with  the  common  law,  and 
entered,  naturally,  and  of  course,  into  the  frame  of 
all  their  colonial  governments.  The  political  power 
is  composed  of  representatives  from  counties.  Through 
them  justice  is  administered,  the  revenues  collected, 
and  the  local  police  rendered  effective. 

According  to  modern  usage,  the  county  means 
a  distinct  portion  of  the  country,  organized  by  itself 
for  judicial  and  political  purposes. 

Counties  are  of  a  peculiar  political  character,  con- 
stituting the  machinery  and  essential  agency  of  the 
State,  by  which  free  governments  are  upheld.  What- 
ever of  power  a  county  possesses,  or  whatever  of  duty 
it  is  required  to  perform,  originates  in  the  statute 
creating  it.1 

In  New  England,  the  original  functions  of  the 
county  were  very  limited,  being  generally  such  as 
appertained  to  the  duties  of  the  county  court;  there 
the  town  was  the  original  unit  of  government,  and  in 
it  was  vested  the  greater  part  of  local  government 

•Eagle   vs.  Beard,   33    Ark.,   497;  States,  however,  towns  are  the 

The  People  vs.  Martin,  178  111.,  basis  of  all  civil  divisions,  and 

611.     "The  United  States  are  the  counties  are  rather  to  be 

generally  divided  into  counties.  considered     as    aggregate     of 

Counties  are,  in  many  of  the  towns,    BO  far  as   their  origin 

States,  divided  into  townships  is    concerned."  —  Bouvier    L. 

or  towns.     In  the  New  England  Diet. 
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and  administration.  In  the  southern  and  middle 
states  the  county  was,  and  is  the  unit  of  government, 
while  the  two  systems  have  met  and  modified  each 
other  in  the  western  states. 

COUNTIES  DEFINED. 

SECTION  10.  A  county  is  an  involuntary 
political  or  civil  division  of  the  State,  created  by 
statute  to  aid  in  the  administration  of  governmental 
affairs,  and  possessed  of  a  portion  of  the  sovereignty.2 

Counties  are  not  business  corporations  for  private 
purposes;  neither  are  they  organized  exclusively  for 
the  common  benefit  of  citizens  and  property  owners 
within  their  respective  limits. 

COUNTIES  DISTINGUISHED  FROM  MUNICIPAL  CORPORA- 
TIONS. 

SECTION  11.  Although  a  number  of  decisions 
hold  that  a  county  is  a  municipal  corporation,  yet  the 
better  opinion  is  that  a  county  is  a  governmental 
agency  or  political  subdivision  of  the  State,  organized 
for  the  purpose  of  exercising  some  functions  of  the 
State  government,  whereas  a  municipal  corporation 
is  an  incorporation  of  the  inhabitants  of  a  specified 
region  for  purposes  of  local  government.3 

In  some  States,  counties  have  been  held  to  be 


1  Green  County  vs.  Watson,  7  Okla. , 
174.  "It  is  created  mainly  for 
the  interest,  advantage  and  con- 
venience of  the  people  residing 
within  its  territorial  boundar- 
ies, and  the  better  to  enable 
the  Government  to  extend  to 
them  the  protection  to  which 
they  are  entitled  and  the  more 
beneficently  to  exercise  over 
them  its  powers.  All  the  pow- 
ers with  which  the  county  is 
intrusted  are  the  powers  of 


the  State  and  all  the  duties 
with  which  they  are  charged 
are  the  duties  of  the  State.  If 
these  were  not  committed  to 
the  county  they  must  be  con- 
ferred on  some  other  govern- 
mental agency."  People  vs. 
Martin,  178  111.,  611. 
1  San  Mateo  County  vs.  Coburn, 
130  Cala.,  631.  See  Dillon  on 
Mun.  Corps.,  Chapter  II,  Par. 
23. 
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municipal  corporations  in  order  to  bring  them  within 
the  provisions  of  certain  statutes  and  in  the  broad 
sense  of  construction  they  are  made  to  include  such 
quasi-corporations  as  counties  and  towns.4 

Another  primal  distinction  between  the  two 
classes  of  corporations  is  that  the  county  officers  are 
not  agents  or  representatives  of  the  county  in  any 
such  sense  or  manner  as  to  render  the  people  of  the 
county  justly  answerable  for  their  neglect;  even  if  the 
neglect  be  such  as  would  create  a  civil  liability  against 
a  natural  person  or  a  municipal  or  private  corporation. 
In  the  case  of  Hamilton  Co.  vs.  Mighels,  7  Ohio  State, 
the  court  said:  "It  is  undoubtedly  competent  for 
the  legislature  to  make  the  people  of  a  county  liable 
for  the  official  delinquencies  of  the  county  commis- 
sioners; but  this  has  not  yet  been  done,  and  we  think 
such  liability  cannot  be  derived  from  the  relations 
of  the  parties,  either  on  the  principles  or  precedents 
of  the  common  law." 

CKEATION  OF  COUNTIES. 

SECTION  12.  Counties  are  the  creatures  of 
the  legislative  will  and  are  vested  with  certain  cor- 
porate powers,  in  order  to  enable  them  to  perform 
the  duties  required  of  them  as  part  of  the  machinery 
of  the  State.  As  a  general  rule,  the  power  of  the 
legislature,  in  the  division  of  the  State  into  counties, 
is  absolute,  and  it  may  alter,  modify,  or  destroy  them, 
as  the  public  good  may  require.5 

4  State  vs.  Leffingwell,  54  Mo.,  458,  absolute,    save    by    constitu- 

475.  tional  limitation,  their  status 

'  92  U.  S.,  307.    As  a  general  rule,  will  be  found  laid  down  in  the 

as  counties  are  the  creatures  Constitutions,   codes  and  acts 

of  the  State,  and  as  the  power  of  the  various  states. 
of  the  legislature  over  them  is 

Vol.  VIII.— 15. 
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ALTERATION  OF  BOUNDARIES. 

SECTION  13.  Unless  the  constitution  of  the 
State  otherwise  provides,  a  State  legislature  has 
authority  to  extend  or  limit  the  boundaries  of  a  county, 
enlarge  or  diminish  its  area,  divide  the  same  into  two 
or  more  counties,  or  consolidate  two  or  more  counties 
into  one."  State  constitutions,  however,  very  fre- 
quently contain  provisions  limiting  the  area  of  coun- 
ties, each  to  a  certain  number  of  square  miles,  and 
inhibiting  the  reduction  of  counties  below  that  amount 
and  forbidding  the  taking  of  any  territory  from  any 
county  less  than  the  prescribed  area,  and  where  a 
State  constitution  thus  prescribes  the  area  of  counties, 
an  act  of  the  legislature  diminishing  such  area  is  un- 
constitutional and  may  be  treated  as  null  and  void 
by  a  county  court.7 

REQUIREMENT  OF  SUBMISSION  OF  QUESTION  TO 
POPULAR  VOTE. 

SECTION  14.  Many  of  our  State  constitu- 
tions contain  a  provision  that  the  legislature  shall  not 
abolish,  divide,  consolidate,  or  annex  territory  to 
counties  or  change  their  boundaries  without  sub- 
mitting the  proposed  act  to  the  voters  of  the  territory 
to  be  affected  for  their  approval.  The  111.  Const., 

•  See  11  Cyc.,  page  349.  and  nu- 
merous decisions  cited.  '  'Coun- 
ties are  public  corporations, 
and  can  be  changed,  modified, 
enlarged,  restrained,  or  re- 
pealed, to  suit  the  ever  varying 
exigencies  of  the  State — they 
are  completely  under  legislative 
control.  '  Coles  vs.  The  Coun- 
ty of  Madison,  1  111.,  154. 

1  Woods  vs.  Henry,  55  Mo.,  560. 
Under  the  HI.  Const,  of 
1848,  it  is  provided,  that  no 
new  county  phft.ll  be  formed  by 


the  general  assembly,  which 
will  reduce  the  county  or  coun- 
ties from  which  it  shall  be 
taken  to  less  than  four  hundred 
square  miles,  nor  shall  any 
county  be  formed  of  less  con- 
tents, nor  shall  any  line  thereof 
pass  within  less  than  ten  miles 
of  any  county  seat  of  the  coun- 
ty or  counties  proposed  to  be 
divided.  People  ex.  rel.  Ste- 
phenson  vs.  Marshall,  judge  of 
Twelfth  Judicial  Circuit,  12  111., 
391. 
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1870,  under  Article  X,  contains  the  following  pro- 
visions: "Section  2.  No  county  shall  be  divided, 
or  have  any  part  stricken  therefrom,  without  sub- 
mitting the  question  to  a  vote  of  the  people  of  the 
county,  nor  unless  a  majority  of  all  the  legal  voters 
of  the  county,  voting  on  the  question,  shall  vote  for 
the  same." 

1  'Section  3.  There  shall  be  no  territory  stricken 
from  any  county,  unless  a  majority  of  the  voters 
living  in  such  territory  shall  petition  for  such  division; 
and  no  territory  shall  be  added  to  any  county  without 
^the  consent  of  the  majority  of  the  voters  of  the  county 
to  which  it  is  proposed  to  be  added."  8 

POWERS  AND  EXERCISE  OF  GOVERNMENTAL  FUNCTIONS. 

SECTION  15.  Counties,  as  has  been  shown, 
are  mere  political  divisions  of  the  territory  of  the  State, 
as  a  convenient  mode  of  exercising  the  political, 
executive,  and  judicial  powers  of  the  State.  All  their 
powers  are  conferred  and  duties  imposed  by  the  legis- 
lature and  statutes  of  the  State.  Were  it  not  for 
constitutional  restrictions,  the  legislature  might  change 
county  seats  at  pleasure,  or  it  might  alter  and  change 
county  lines,  and  even  abolish  counties  and  create 
new  ones  to  suit  public  convenience  or  interest.  The 
general  rule  seems  to  be,  that  counties  can  only  exer- 
cise such  powers  as  are  granted  by  express  words  and 
those  powers  which  are  necessarily  or  fairly  implied 
in  or  incident  to  the  powers  expressly  granted,  and 
those  powers  essential  to  the  declared  objects  and 
purposes  of  the  corporation,  not  simply  convenient 
but  indispensable.9 

1  Rock  Island  County  vs.  Sage,  88  8  Harris   vs.   Board   of   Suprs.   of 

111.,   582;  State  vs.   Clark,  59  Whiteside  County,  105  111.,  445; 

Nebr.,  702;  Trinity  County  vs.  Wheeler  vs.  County  of  Wayne, 

Polk  County,  58  Tex.,  321.  132  111.,  599. 
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WHO    TO    EXERCISE    FUNCTIONS    OF    GOVERNMENT. 

SECTION  16.  The  corporate  powers  of  a 
county  are  ordinarily  exercised  by  a  board  of  county 
commissioners  or  county  supervisors,  who  represent 
the  county  in  the  management  and  control  of  its 
property  and  financial  interests. 

The  law  is  well  settled,  that  courts  will  not  inter- 
fere with  such  boards  in  the  lawful  exercise  of  the 
jurisdiction  committed  to  them  by  law,  on  the  sole 
ground  that  their  actions  are  characterized  by  lack 
of  wisdom  or  sound  discretion.10  The  principle  is 
well  established,  that  where  an  inferior  tribunal,  as  a 
board  of  county  commissioners  or  supervisors,  is  in- 
vested by  law  with  authority  to  decide  any  matter 
that  may  be  submitted  to  it,  it  cannot  be  compelled  to 
decide  a  given  question,  one  way  or  the  other.  Such 
a  tribunal  may  be  compelled  to  act,  but  how  it  shall 
decide  a  given  case  is  always  a  matter  for  its  judg- 
ment, and  with  the  exercise  of  which  no  other  tribunal 
or  court  may  interfere.11 

The  decisions  of  county  ooards  and  supervisors 
in  the  exercise  of  their  judicial  discretion  are  ordin- 
arily conclusive,  and  not  subject  to  control  or  review, 
unless  there  is  a  clear  abuse  of  such  discretion,  or 
evidence  of  fraud  or  collusion.12 

ORDINARY  CORPORATE  POWERS  OF  COUNTIES. 

SECTION  17.  (1)  To  sue  and  be  sued.  A 
county  could  neither  sue  nor  be  sued  at  common  law, 
and  it  is  only  by  virtue  of  statutory  authority  that 

10  Monroe   County   vs.   Strong,   78  u  State  vs.  Prince,  45  Wis.,  610; 

Miss.,  565;  Platter  vs.  Elihart  State  vs.  Tippecanoe  County, 

County,  103  Ind.,  360.  131  Ind.,  90;  Walton  vs.  Green- 

11  The  People  ex  rel.  vs.  McGormick  wood,  60  Me.,  356. 

et  al.,  106  111.,  184. 
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an  action  can  be  maintained  by  it  or  against  it;  being 
merely  a  part  of  the  State  government,  it  partakes  of 
the  State's  immunity  from  liability.  The  State  is  not 
liable,  except  by  its  own  consent;  and  so  the  county 
is  exempt  from  liability,  unless  the  State  has  con- 
sented.13 The  liabilities  of  counties,  whether  ground- 
ing in  tort  or  contract,  are  the  mere  creatures  of  sta- 
tutes; and  they  possess  no  power,  and  can  incur  no 
obligations,  except  such  as  are  specially  provided  for 
by  statute.  In  the  absence  of  statute  there  is  no 
county  liability.14 

SECTION  18.  (2)  To  take  and  hold  real  and 
personal  property  within  their  respective  limits  for 
county  purposes.  Counties  possess  only  such  powers 
respecting  the  acquisition  of  real  estate  as  are  given 
them  either  expressly  or  impliedly  by  statute,  and 
they  are  generally  given  power  by  statutory  enact- 
ment to  acquire  and  hold  both  real  and  personal 
estate  for  the  public  use  of  the  county.15 

SECTION  19.  (3)  To  make  contracts.  Coun- 
ties are  corporations  to  the  extent  that  they  may 
lawfully  enter  into  contracts  through  their  author- 
ized officers  or  agents,  usually  the  board  of  county 
commissioners,  with  the  limitation  that  the  officers 
or  agents  of  a  county  cannot  bind  the  county  by  any 
contract  beyond  the  scope  of  its  lawful  powers  or 
foreign  to  its  purpose.  The  law  is  well  settled,  that 
all  persons  dealing  with  officers  or  agents  of  counties 
are  bound  to  ascertain  the  limits  of  their  authority  or 
power  as  fixed  by  statutory  or  organic  law,  and  are 

tt  Browning  vs.  City  of  Springfield,  quire  and  hold  real  estate  is 

17  111.,  142.  purely  statutory,  the  mode  to 

14  Granger  vs.  Pulaski  Co.,  26  Ark.,  be  pursued  as  provided  in  the 

37;  Russell  vs.  Men  of  Devon,  statutes,  must  be  strictly  fol- 

2  T.  R.,  671.  lowed. 

u  As  the  power  of  a  county  to  ac- 
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chargeable  with  knowledge  of  such  limits,  and  such 
officers  or  agents  cannot  bind  the  county  unless 
strictly  within  the  limits  so  imposed.16 

SECTION  20.  (4)  To  borrow  money.  The 
weight  of  authority  upholds  the  doctrine,  that  coun- 
ties being  the  creatures  of  statute,  that  the  power  to 
borrow  money  and  issue  bonds  will  not  be  implied, 
but  must  be  expressly  granted  to  authorize  its  exer- 
cise. The  mode  by  which  a  county  may  exact  from 
its  people  funds  needful  for  lawful  expenses  of  the 
county,  the  purpose  for  which  said  funds  may  be 
expended,  and  the  manner  of  its  disbursement  from 
the  county  treasury,  are  defined  and  regulated  by 
statute.17 

The  statutes  or  constitutions  of  many  of  the 
states  expressly  limit  the  amount  of  the  indebtedness 
counties  may  contract,  and  in  some  jurisdictions,  an 
affirmative  vote  of  the  people  of  the  county  is  re- 
quired to  authorize  the  borrowing  of  money.18 

COUNTY  AID  IN  THE  CONSTRUCTION  OF  RAILROADS  OR 
OTHER  WORKS  OF  INTERNAL  IMPROVEMENT. 

SECTION  21.  It  was  at  one  time  a  matter  of 
grave  controversy  among  courts  of  the  highest  re- 
spectability, whether  furnishing  aid  to  the  building 
of  railroads  was  so  far  a  corporate  purpose  that  a 
municipal  corporation  could,  even  in  pursuance  of 
express  legislative  authority,  lawfully  issue  its  bonds 
or  incur  indebtedness  in  futherance  of  such  purpose. 

16  11  Cyc.,  pages  467  and  468.  vs.  The  People,   87   111.,  385; 

17  Power  to  borrow  money  is  not  an  Newgass  vs.  New  Orleans,  21 

incident  to  local  political  gov-  Amer.   St.  Rep.,  368;  County 

eminent,  and  upon  principle  a  of    Hardin    vs.    McFarlan,    82 

county   cannot   exercise   it   in  111.,  138. 

the  absence  of  express  author-  l8  See  numerous  cases  cited  in  11 

ity  of  law  so  to  do.   Hewitt  vs.  Cyc.,  page  503,  footnotes. 
School  Dist.,  94  111.,  528;  Law 
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But  there  is  now  a  substantial  agreement  among 
the  courts  of  the  country,  that  aid  to  railroad  building 
is  so  far  a  corporate  purpose,  that  municipal  corpora- 
tions may,  when  there  is  no  adverse  constitutional 
legislation,  after  being  expressly  authorized  by  the 
legislature  so  to  do,  in  the  exercise  of  its  own  discre- 
tion, subscribe  for  stock  in  a  contemplated  railroad, 
or  make  a  donation  to  aid  in  constructing  it.19 

TAXING  POWER  OF  COUNTIES. 

SECTION  22.  The  taxing  power  is  the  highest 
prerogative  of  sovereignty  and  is  conferred  on  coun- 
ties only  by  express  grant  of  the  legislature,  or  by 
necessary  implication  of  its  laws;  there  is  no  inherent 
power  in  counties  to  levy  and  collect  taxes,  but  such 
power  is  usually  conferred  by  statute  expressly  or  by 
necessary  implication. 

The  power  of  counties  in  the  matter  of  levying 
taxes,  is  dependent  upon  the  constitutions  of  the 
various  states  and  their  fiscal  legislation. 

LIABILITY  FOR  TORTS. 

SECTION  23.  The  general  rule  is,  that  coun- 
ties are  not  liable  for  tort,  unless  by  express  provision 
of  statute,  or  by  necessary  implication  therefrom. 
The  general  rule  of  law,  that  the  superior  or  employer 
must  answer  civilly  for  the  negligence  or  want  of  skill 
of  his  agent  or  servant  in  the  course  or  line  of  his  em- 
ployment, by  which  another  is  injured,  does  not  apply 

19  The  rule  is  well  settled  that  there  money  or  bonds,  but  such 
is  no  inherent  power  in  munici-  power  can  be  given  only  by 
pal  corporations  to  aid  in  the  express  legislative  provision, 
construction  of  railroads,  either  and  the  authority,  when  con- 
by  becoming  subscribers  to  the  ferred,  must  be  strictly  pur- 
capital  stock  of  the  railroad  sued.  Choisser  vs.  The  People, 
company,  or  by  making  dona  ex  rel.,  140  111.,  21. 
tions  to  SUCH  company  of 
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to  counties.  They  stand  on  a  different  footing,  in 
this  respect,  from  individuals  and  private  corporations, 
and  from  municipal  corporations  proper,  such  as 
cities  or  towns,  acting  under  charters  or  incorporating 
statutes.20 

INJURIES  TO  PROPERTY  BY  MOBS. 

SECTION  24.  Counties  are  under  no  common 
law  liability  to  pay  for  property  destroyed  by  mobs, 
but  in  some  states,  by  statutory  enactment,  they  are 
required  to  make  compensation  when  such  destruc- 
tion is  not  occasioned  or  sanctioned  by  the  owner,  or 
in  any  way  aided  by  his  negligence.21 


**  Counties  are  involuntary  quasi 
corporations,  being  political  or 
civil  divisions  of  the  State, 
created  by  general  laws,  to  aid 
in  the  administration  of  gov- 
ernment. The  statute  pre- 
scribes all  their  duties,  and 
imposes  all  the  liabilities  to 
which  they  are  subject,  and, 
unless  made  so  by  express  legis- 
lative enactment,  they  are  not 


liable  to  persons  injured  by  the 
wrongful  neglect  of  duty  or 
wrongful  acts  of  their  officers  or 
agents,  done  in  the  course  of 
the  execution  of  corporate 
powers  or  in  the  performance 
of  corporate  duties.  Symonds 
vs.  Clay  County,  71  111.,  355. 
11  Ely  vs.  Niagara  County,  36  N.Y., 
297;  Hill  vs.  Rensselaer  Coun- 
ty, 53  (Hun.)  N.  Y.,  194. 


CHAPTER  III. 
TOWNS  AND  TOWNSHIPS. 

SECTION  25.  New  England  Towns.  A  brief 
reference  to  the  origin  and  development  of  the  New 
England  Towns  might  not  be  inappropriate  at  this 
juncture,  as  showing  their  lawful  claim  to  being  the 
germs  of  our  State  and  national  life. 

When  settlers  came  over  from  England  to  Massa- 
chusetts, they  usually  came  in  congregations  led  by 
their  ministers,  and  settled  together  in  parishes,  or 
townships.  In  this  way  the  soil  of  Massachusetts 
gradually  became  covered  with  little  self-governing 
Republics,  called  townships,  or  towns.  The  church  in 
the  village  was  used  not  only  for  religious  services, 
but  also  for  transacting  public  business,  and  was 
always  called  the  meeting  house.  At  a  later  time  it 
was  used  only  as  a  church  and  another  building,  called 
the  townhouse  or  townhall  was  used  for  public  pur- 
poses.1 

The  New  England  town  is  a  striking  example 
of  a  pure  democracy,  in  that  all  the  qualified  inhabit- 
ants meet  and  directly  manage  and  control  their  own 
local  concerns ;  New  England  thus  produced  the  town- 
ship, with  its  local  self-government,  the  basis  and  cen- 
tral element  of  our  entire  political  system.  In  the 
process  of  governmental  construction  came  the  county 
made  up  of  several  towns,  next  the  State  composed  of 
several  counties  and  lastly  the  United  States  comprising 
the  various  States. 

As  the  New  England  towns  became  more  populous 

1  History  of  U.  S.  by  John  Fiske. 
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the  plan  of  government  by  the  system  of  meetings  of 
the  electors  became  impracticable  and  was  superseded 
by  the  representative  model,  with  a  legislative  or 
governing  body,  and  an  executive  head  and  subordin- 
ate officers.2 

DEFINED  AND  DISTINGUISHED  FROM  INCORPORATED 

TOWNS. 

SECTION  26.  A  town,  organized  under  the 
township  organization  laws  of  the  State,  is  a  political 
or  civil  sub-division  of  a  county.  It  is  created  as  a 
sub-ordinate  agency  to  aid  in  the  administration  of  the 
general  State  and  local  government.  The  distinction 
between  such  a  town  and  other  chartered  municipal 
corporations  proper,  is,  that  a  chartered  town  or  village 
is  given  corporate  existence  at  the  request  or  by  the 
consent  of  the  inhabitants  thereof  for  the  interest, 
advantage  or  convenience  of  the  locality  and  its 
people,  and  a  town  under  township  organization  is 
created  almost  exclusively  with  a  view  to  the  policy 
of  the  State  at  large  for  purposes  of  political  organiza- 
tion, and  as  an  agency  of  the  State  and  county,  to  aid  in 
the  civil  administration  of  affairs  pertaining  to  the 
general  administration  of  the  State  and  county  govern- 
ment, and  is  imposed  upon  the  territory  included 
within  it  without  consulting  the  wishes  of  the  inhabit- 
ants thereof.3 


Dillon,  Mun.JCorp.,  Vol.  I,  Chap. 
2,  Par.  28. 

"Towns  in  Connecticut,  as  in 
other  New  England  states, 
differ  from  trading  companies, 
and  even  from  municipal  cor- 
porations elsewhere.  They  are 
territorial  corporations,  into 
which  the  State  is  divided  by 
the  legislature,  from  time  to 
time,  at  its  discretion,  for 
political  purposes  and  the  con- 


venient administration  of  gov- 
ernment; they  have  those 
powers  only  which  have  been 
expressly  conferred  upon  them 
by  statute,  or  which  are  neces- 
sary for  conducting  municipal 
affairs;  and  all  the  inhabitants 
of  the  town  are  members  of  the 
quasi-corporation . "  Bloom- 
field  vs.  Charter  Oak  Bank,  121 
U.  S.,  121. 
The  People  vs.  Martin,  178  111., 
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CREATION  AND  ORGANIZATION. 

SECTION  27.  The  statutes  of  the  various 
states  provide  for  the  creation,  organization  and 
regulation  of  townships  and  usually  contain  a  provision 
that  a  majority  of  the  legal  voters  of  the  county  shall 
declare  in  favor  thereof  before  township  organization 
can  be  adopted.4 

Towns  may  exist  by  prescription,  which  pre- 
supposes an  authorized  and  legitimate  creation,  or 
by  implication,  where  it  is  necessary  to  the  enjoyment 
of  powers  and  privileges,  or  for  the  enforcement  of 
liabilities  of  a  town;  and  in  the  absence  of  a  charter 
or  act  of  incorporation,  oral  evidence  is  admissible  to 
prove  the  existence  of  a  town. 

The  legislature  may,  by  statutory  enactment, 
confer  upon  certain  courts  the  power  to  establish  towns 
under  certain  conditions. 

TOWNSHIP  CHARTERS. 

SECTION  28.  A  township  charter  is  a  grant 
of  the  land  within  the  limits  specified,  and  such  tracts 
of  land  are  called  townships.  Usually  by  special 
act  of  incorporation,  towns  are  created  where  the  in- 
habitants are  sufficiently  numerous.5  An  act  incor- 
porating a  town  is  not  a  contract  between  the  State 
and  the  inhabitants  thereof,  and  the  act  may  be 
amended  or  repealed  by  the  sovereign  power  which 
created  it.6 

611.     The  words  "Town"  and  requires  an  affirmative  vote  of 

"Township"    have   been   used  a  majority  of  all   the  citizens 

synonymously   in  referring  to  within   the   county  entitled  to 

the   political   divisions  of  the  vote  on   the   question   and    a 

county.         Phillips  vs.   Scales  majority  of  those  voting  is  in- 

Mound,  195  111.,  353.  sufficient. 

4  The  People  vs.   Brown,  11   III.,  •  Wells  vs.  Burbank,  17  N.  H.,  393. 

478;  Taylor  vs.   Fort  Wayne,  a  Westbrook  vs.  Deering,  63  Me., 

47   Ind.,   274;   State   vs.   Me-  231. 
Gowan,  138  Mo.,  187.    The  law 
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TERRITORY  AND  BOUNDARIES. 

SECTION  29.  Towns  must  have  limited  and 
contiguous  territory  and  continuous  boundaries.  The 
legislature  may  extend  the  limits  of  a  town,  and 
include  additional  land  and  people,  with  or  without 
the  consent  of  the  people  to  be  affected  by  it.7  It  is 
sometimes  provided  that  boundary  lines  of  towns  may 
be  changed  upon  petition  and  submission  of  the 
proposition  to  a  vote  of  the  inhabitants  thereof;  in 
some  States  commissioners  are  appointed  to  alter 
boundaries  and  in  other  states,  the  county  courts  have 
authority  within  their  respective  counties  to  divide 
townships  into  two  or  more  parts  so  as  to  suit  the  con- 
venience of  the  inhabitants  thereof. 

In  the  division  or  annexation  of  towns,  the  legis- 
lature usually  provides  for  an  equitable  apportionment 
of  the  corporate  property,  debts  and  obligations.8 

POWERS. 

SECTION  30.  Towns  and  townships  have  no 
common  law  powers,  but  act  only  through  legislative 
enactment.  The  statutes  of  the  various  states  pro- 
vide for  the  creation,  organization  and  regulation  of 
townships,  which  are  recognized  as  agencies  of  the  states 
possessing  such  powers  and  functions  only,  as  are 
provided  by  statute. 

Townships  are  governed  by  boards  of  supervi- 
sors or  trustees,  who  are  elected  annually,  and  their 

divide,  enlarge  and  to  create 
new  towns  in  their  respective 
counties,  to  suit  the  conveni- 
ence of  the  inhabitants  residing 
therein;  but  no  new  town  shall 
be  created,  under  the  provi- 
sions of  this  act,  of  less  territory 
than  seventeen  square  miles.  ' 
8  The  People  vs.  The  Town  of 
Oram,  121  111.,  650. 


7  Town  of  Cicero  vs.  City  of  Chi- 
cago, 182  111.,  301.  The  Re- 
vised Statutes  of  111.,  1874,  p. 
1069,  contain  the  following 
provision:  "Art.  3,  Par.  1. — 
The  county  board  of  each 
county  shall  have  full  and  com- 
plete power  and  jurisdiction  to 
alter  the  boundaries  of  towns, 
to  change  town  lines,  and  to 
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powers  and   functions    are    prescribed    by    statute.8 

Some  of  the  miscellaneous  powers  conferred  on 
towns  are  viz. : 

First.  Power  to  sue  and  be  sued.  This  power 
is  limited  to  the  enforcement  of  their  corporate  rights 
and  liabilities. 

Second.  Certain  police  powers,  which  are  derived 
from  statutory  law  or  from  their  charters,  enabling 
them  to  make  regulations,  ordinances,  or  by-laws  for 
their  own  government. 

Third.  A  town  has  limited  powers  over  the  in- 
habitants and  property  within  its  territory,  but  such 
powers  must  be  exercised  in  the  manner  prescribed  by 
statute. 

Fourth.  They  may  construct  and  maintain  a 
system  of  waterworks  for  the  use  and  benefit  of  resi- 
dents and  property  owners  within  their  limits. 

Fifth.  They  may  borrow  money  necessary  for  a 
discharge  of  their  legal  liabilities. 

Sixth.  They  may  purchase  sites  and  erect  build- 
ings thereon  for  town  purposes. 

Seventh.  They  may  pass  ordinances  and  provide 
for  their  enforcement.10 

LIABILITIES  OF  TOWNS  AND  TOWNSHIPS. 

SECTION  31.  Towns  and  townships  exist  only 
for  the  purposes  of  general  political  government  of  the 
State,  and  as  the  sovereign  power  is  not  amenable  to 
individuals,  such  organizations  are  not  liable  at  common 
law  for  neglect  of  duty  and  can  only  be  made  so  by 
statute. 

The  reason  which  exempts  these  public  bodies  from 
liability  to  private  actions,  based  upon  neglect  to  per- 

*  Town  of  Bloomfield  vs.  Bank,  121  time  for  holding  annual  meet- 

U.  S.,  121.  ings  and  the  manner  of  pro- 

M  Statutes    usually    prescribe    the  cedure. 
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form  a  public  duty,  does  not  apply  to  villages  and  cities, 
created  for  their  own  benefit;  the  grant  of  the  corporate 
franchise  in  those  cases  is  usually  made  only  at  the 
request  of  the  citizens  to  be  incorporated,  and  it  is 
justly  assumed  that  it  confers  a  valuable  privilege,  and 
which  is  held  to  be  a  consideration  for  the  duties  im- 
posed by  the  charter.  On  the  other  hand,  towns 
are  established  by  law,  as  civil  divisions  of  a  county 
merely  and  in  the  establishment  of  which  the  in- 
habitants had  no  agency  or  participation.11 

LIABILITY  OF  TOWNS  AND  TOWNSHIPS  FOR  ACTS  OF 

OFFICERS. 

SECTION  32.  When  the  acts  of  town  and  town- 
ship officers  are  done  within  the  scope  of  their  powers, 
such  acts  are  binding;  but  there  is  no  liability  arising 
or  growing  out  of  the  negligent,  illegal  or  unauthorized 
acts  of  such  officers,  except  in  those  cases  where  the 
statute  expressly  provides  that  it  shall  be  so  liable. 

PERSONAL  LIABILITY  OF  OFFICERS. 

SECTION  33.  Town  officers  acting  strictly 
within  the  line  of  their  official  duty  as  agents  of  the 
town,  are  not  personally  liable  for  acts  of  negligence; 
and  persons  dealing  with  them  must,  at  their  peril, 
take  notice  of  the  powers  of  such  officers,  as  they  are 
agents  of  special  and  limited  authority.12 

LEGISLATIVE  CONTROL  OF  TOWNS  AND  TOWNSHIPS. 

SECTION  34.  Towns  and  townships  are  created 
at  the  pleasure  of  the  legislature,  and  they  have  no 
vested  rights.  The  legislature  have  supreme  power 
over  them,  and  may  divide  or  alter  them  or  detach 

11  Town  of  Waltham  vs.  Kemper,  ll  Nickerson  vs.  Dyer,  106  Mass., 

55  111.,  346;  Russell  vs.  Men  of  320. 

Devon,  2  T.  R.,  671. 
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property  from  them,  or  even  abolish  them,  at  the 
legislative  pleasure,  subject  only  to  the  restraint  of  the 
constitution  that  the  power  shall  not  be  exercised  by 
local  or  special  law,  but  shall  be  by  general  and  uniform 
law.13 

SCHOOL  DISTRICTS. 

SECTION  35.  Defined.  Public  instruction  in 
this  country  is  left  entirely  to  the  states,  each  of  which 
frames  and  regulates  its  system  of  education  by  con- 
stitutional provisions  and  statutory  enactments.14 

A  school  district  is  a  local  subdivision  of  the  State 
created  for  public  purposes,  and  their  organization 
and  the  extent  of  their  powers  is  set  out  in  the"  statutes 
of  the  various  States.  They  belong  to  the  lowest 
class  of  quasi-corporations  and  have  no  powers  derived 
from  usage,  but  only  such  powers  as  are  expressly 
granted  to  them  and  such  implied  powers  as  are 
necessary  to  enable  them  to  perform  their  functions.15 

A  school  district  is  but  an  instrumentality  of  the 
State,  incorporated,  that  it  may  more  effectually  dis- 
charge its  appointed  duty;  it  is  a  quasi-corporation  of 
very  limited  powers,  and  acts  through  the  medium  of 
officers,  or  agents  whose  powers  and  duties  are  confined 
to  special  purposes,  and  no  inference  can  be  drawn 
from  the  general  nature  of  its  powers.16 


a  Town  of  Cicero  vs.  City  of  Chi- 
cago, 182  111.,  301. 

M  By  act  of  March  2,  1867,  Con- 
gress established  a  department, 
since  known  as  the  Bureau  of 
Education,  "for  the  purpose  of 
collecting  such  statistics  and 
facts  as  shall  show  the  condi- 
tion and  progress  of  education 
in  the  several  states  and  terri- 
tories, and  of  diffusing  such 
information  respecting  the  or- 
ganization and  management  of 
school  systems  and  methods  of 


teaching  as  shall  aid  the  people 
of  the  United  States  in  the  es- 
tablishment and  maintenance 
of  efficient  school  systems,  and 
otherwise  promote  the  cause 
of  education  throughout  the 
country."  This  bureau  was 
subsequently  attached  to  the 
Department  of  the  Interior,  by 
act  of  July  20,  1868. 

11  Wilson  vs.  School  District,  32  N. 
H.,  118. 

18  Harris  vs.  School  Dist.,  8  Foster 
(N.  H.),  58. 
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POWERS  OF  SCHOOL  DISTRICTS  AND  SCHOOL  OFFICERS. 

SECTION  36.  A  school  district,  though  gener- 
ally a  body  corporate  and  authorized  to  transact  all 
business  appertaining  to  schools  and  school  houses, 
can  exercise  no  powers  beyond  those  expressly  conferred 
by  statute,  or  by  necessary  implication  arising  there- 
from.17 

School  districts  were  not  created  to  exercise  any 
of  the  functions  of  government,  and  hence  are  not  muni- 
cipal in  their  nature  or  purpose,  nor  are  they  provided 
with  the  officers  or  the  power  to  exercise  the  functions 
of  government.  Their  creation  is  purely  to  aid  in  the 
great  scheme  of  accomplishing  universal  education. 

As  school  officers  derive  all  their  authority  from 
the  statute,  their  powers  are  limited  to  those  expressly 
granted  or  such  as  may  result  by  necessary  implication 
from  those  granted. 

MISCELLANEOUS  POWERS. 

SECTION  37.  First.  In  general,  the  school 
directors  or  trustees,  or  other  similar  officers,  are 
authorized  to  employ  teachers  in  the  manner  prescribed 
by  law.18 

Second.  They  have  the  power  to  adopt  and  en- 
force appropriate  and  reasonable  rules  and  regulations 
for  the  government  and  management  of  the  schools 
under  their  control.19 

Third.  They  may  take  lands  devised  to  them 
in  trust  for  public  schools.20 

Fourth.  Section  26,  of  Art,  5,  of  the  school  law 
of  Illinois  provides,  that  it  shall  be  the  duty  of  the 

"  43  Ark.,  140.  w  Board  of  Education  vs.  Bolton, 

18  Crawfordsville  vs.  Hayes,  42  Ind.,  85  III.  App.,  95. 

200.  *  Trustees  of  Schools  vs.  Petefish, 

181  111.,  255. 
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board  of  directors  of  each  district  to  direct  what 
branches  of  study  shall  be  taught,  and  what  text  books 
shall  be  used  in  the  several  courses,  and  to  enforce 
uniformity  of  text  books  and  that  they  shall  not  permit 
text  books  to  be  changed  oftener  than  once  in  four 
years. 

Fifth.  They  are  usually  vested  with  the  power 
of  making  contracts  in  relation  to  school  purposes. 

Sixth.  In  many  states,  they  are  empowered  to 
borrow  money  for  certain  purposes  and  to  issue  bonds 
for  the  indebtedness.21 

Seventh.  Under  the  statutes  of  the  various 
states,  it  is  generally  the  duty  and  right  of  the  Board 
of  Trustees  or  Directors,  or  other  designated  officers, 
to  take  care  of,  manage  and  control  all  school  property, 
and  they  have  the  power  to  provide  school  houses  by 
building,  purchasing  or  hiring  the  same.22 

Eighth.  School  directors  are  usually  authorized 
to  levy  a  tax  annually  for  the  maintenance  of  free 
schools  within  their  district.23 

Ninth.  They  may  take  land  for  school  sites  by 
the  power  of  eminent  domain,  without  the  consent  of 
the  owner,  if  damages  therefor  are  paid  or  tendered 
him. 

LIABILITY  FOR  TORTS. 

SECTION  38.  A  board  of  education  is  simply 
an  agency  of  the  State,  having  existence  for  the  sole 
purpose  of  performing  certain  duties,  deemed  necessary 
to  the  maintenance  of  an  "efficient  system  of  free 
schools"  within  the  particular  locality  in  its  jurisdic- 

11  Folsom  vs.  School  Directors,  91  M  Alderman   vs.    School   Directors, 
111.,  402.    Many  states  impose  91   111.,   179;  School  Directors 

constitutional,  or  statutory  pro-  vs.  The  People,  186  111.,  331. 

visions  upon  such  powers.     155  M  Lawrence  vs.  Traver,  136  111.,  474. 
Ind.,    186;   98   Iowa,   639;    12 
South  Dakota,  535. 
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tion.  The  State  acts  in  its  sovereign  capacity,  and 
does  not  submit  its  action  to  the  judgment  of  courts 
and  is  not  liable  for  the  torts  or  negligence  of  its 
agents,  and  a  corporation  created  by  the  State  as  a 
mere  agency  for  the  more  efficient  exercise  of  govern- 
mental functions  is  likewise  exempted  from  the  obliga- 
tion to  respond  in  damages,  as  master,  for  negligent  acts 
of  its  servants  to  the  same  extent  as  is  the  State  itself, 
unless  such  liability  is  expressly  provided  by  the 
statute  creating  such  agency.  It  is  held  in  Finch  vs. 
The  Bd.  of  Ed.,  30  Ohio  State,  37,  that—  "In  the  ab- 
sence of  a  statute  creating  such  liability,  a  board  of 
education  is  not  liable  in  its  corporate  capacity  for 
damages  for  an  injury  resulting  to  a  pupil  while  attend- 
ing a  public  school,  from  its  negligence  in  the  dis- 
charge of  its  official  duty  in  the  erection  and  mainten- 
ance of  a  public  school  building  under  its  charge,  nor 
for  an  injury  sustained  by  a  scholar  attending  a 
public  school  from  a  dangerous  excavation  in  the  school- 
house  yard,  owing  to  the  negligence  of  such  school 
board."24 

School   buildings   are   exempted  Board  of  Education  vs.  Neid- 

from  the  operation  of  mechan-  enberger,  78  111.,  58. 

ic's  liens.     9  Ind.  App.,  563; 


CHAPTER   IV. 
MUNICIPAL  CORPORATIONS. 

SECTION  39.  Defined.  Municipal  corpora- 
tions proper,  which  we  are  now  concerned  with,  have 
heretofore  in  this  treatise,  been  briefly  alluded  to  in 
connection  with  their  distinguishment  in  the  main 
from  public  quasi-corporations,  such  as  counties, 
towns  or  townships,  school  districts  and  the  like, 
which,  although  the  latter  possess  some  corporate 
functions  and  attributes,  are  primarily  political  sub- 
divisions— agencies  in  the  administration  of  civil 
government — and  their  corporate  functions  are  granted 
to  enable  them  more  readily  to  perform  their  public 
duties.  Another  marked  and  characteristic  distinc- 
tion between  municipal  corporations  proper  and  quasi- 
municipal  corporations  lies  in  the  dual  nature  of  the 
former,  possessing  both  public  and  private  functions, 
which  will  be  more  fully  shown  hereinafter.  Municipal 
corporations  are  created  mainly  to  administer  local 
government,  subordinate  to  the  general  sovereignty 
of  the  State. 

A  municipal  corporation  is  a  public  corporation 
created  by  the  government  for  political  purposes,  and 
having  subordinate  and  local  powers  of  legislation; 
an  incorporation  of  persons  inhabitants  of  a  particular 
place,  or  connected  with  a  particular  district,  en- 
abling them  to  conduct  its  local  civil  government. 
It  is  merely  an  agency  instituted  by  the  sovereign  for 
the  purpose  of  carrying  out  in  detail  the  objects  of  the 
government.1 

1  Philadelphia  vs.  Fox,  64  Pa.  St.,  between  municipal  corporations 

180;  the  following  distinction  and  quasi  corporations  is  ex- 
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DUAL  NATURE  OF  MUNICIPAL  CORPORATIONS. 

SECTION  40.  Municipal  corporations  are  of  a 
double  or  twofold  character,  one  public  as  agents  of 
the  State  in  governmental  matters,  and  the  other 
private,  in  respect  to  the  management  and  control  of 
their  own  local  affairs  and  concerns.  The  State  has 
made  the  municipal  corporation,  in  its  governmental 
character,  a  local  repository  of  certain  limited  and 
prescribed  political  powers  to  be  exercised  for  the 
public  good  of  the  State,  and  in  its  private  or  pro- 
prietary capacity,  it  is  endowed  with  certain  functions 
and  powers  for  the  benefit  of  its  own  citizens,  and 
which  are  separate  and  distinct  from  such  that  it 
possesses  as  an  agency  of  the  State  government. 
The  rights  and  liabilities  of  a  municipality  in  its 
private  capacity  are  governed  by  the  same  rules, 
which  control  those  of  private  corporations  or  indi- 
viduals. "A  municipal  corporation  which  supplies 
its  inhabitants  with  gas  or  water  does  so  in  its  capacity 
of  a  private  corporation,  and  not  in  the  exercise  of  its 
powers  of  local  sovereignty.  If  this  power  is  granted 
to  a  borough  or  city,  it  is  a  special  private  franchise, 
made  as  well  for  the  private  emolument  and  advantage 
of  the  city  as  for  the  public  good.  In  separating  the 


ceedingly  clear  and  concise: — 
"Municipal  corporations  are 
called  into  existence  at  the 
direct  solicitation  or  by  the 
free  consent  of  the  persons 
composing  them,  for  the  pro- 
motion of  their  own  local  and 
private  advantage  and  con- 
venience. On  the  other  hand, 
counties  are  at  most  but  local 
organizations,  which,  for  the 
purposes  of  civil  administra- 
tion, are  invested  with  a  few 
functions  chacteristic  of  cor- 
porate existence;  they  are 


local  subdivisions  of  a  state, 
created  by  the  sovereign  power 
of  the  state,  of  its  own  sover- 
eign will,  without  the  particu- 
lar solicitation,  consent  or  con- 
current action  of  the  people 
who  inhabit  them.  The  for- 
mer (municipal)  organization 
is  asked  for,  or  at  least  as- 
sented to,  by  the  public  it  em- 
braces; the  latter  organization 
(counties)  is  superimposed  by 
a  soverign  and  paramount 
authority."  Williamsport  vs. 
Com.,  84  Pa.  St.,  487. 
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two  powers — public  and  private — regard  must  be  had 
to  the  object  of  the  legislature  in  conferring  them. 
If  granted  for  public  purposes  exclusively,  they  belong 
to  the  corporate  body  in  its  public,  political  or  muni- 
cipal character;  but  if  the  grant  was  for  purposes  of 
private  advantages  and  emolument,  though  the  public 
may  derive  a  common  benefit  therefrom,  the  corpora- 
tion quo  ad  hoc  is  to  be  regarded  as  a  private  company. 
It  stands  upon  the  same  footing  as  would  any  individual 
or  body  of  persons,  upon  whom  the  like  special  fran- 
chises had  been  conferred." 

CREATION  AND  ORGANIZATION  OF  MUNICIPAL  COR- 
PORATIONS. 

SECTION  41.  The  law  is  well  settled  that  a 
municipal  corporation  is  purely  of  legislative  creation, 
for  local  government,  in  places  where  it  is  presumed 
the  public  welfare  will  be  subserved  thereby;  and  it  is 
familiar  law  that,  in  the  absence  of  constitutional 
restriction  the  legislature  may  provide  for  the  organ- 
izing, uniting,  dividing,  or  annulling  such  corpora- 
tions, in  such  manner  as  it  shall  deem  best  to  promote 
the  public  welfare.3 

The  power  to  create  corporate  bodies  for  muni- 
cipal purposes,  with  the  means  of  self-government,  is 
a  legitimate  exercise  of  sovereignty,  belonging  to  the 
legislative  power  of  the  State,  and  an  unincorporated 
settlement  cannot  by  its  own  acts  alone  become  en- 
titled to  the  rights  and  privileges  of  a  municipal  cor- 
poration or  subject  itself  to  liabilities  therefor.4 

The  legislature  is  omnipotent  in  all  matters  re- 

1  Brumm's  Appeal    (Pa.   St.),    12  *  Morgan  vs.  Beloit,  7  Wall,  613; 

Atlantic  Reporter,  855;Western  Thornton  vs.  Abbott,  61  Mo., 

Savings  Fund  Society  vs.  City  176;  Mount  Pleasant  vs.  Beck- 

of  Philadelphia,  31  Pa.  St.,  175;  with,  100  U.  S.,  514. 

Bailey    vs.    Mayor,    Etc.,    of  *  New  Boston  vs.  Dunbarton,  12 

New  York,  3  Hill,  531.  N.  H.(  409;  Buford  vs.  State, 

72  Tex.,  182. 
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lating  to  the  authorization  of  the  formation  of  muni- 
cipal corporations  and  investing  them  with  powers  of 
local  government,  except  so  far  as  restrictions  have 
been  placed  upon  the  legislature  by  the  constitution.5 
There  are  two  essential  requisites  to  the  con- 
stitution of  a  municipal  corporation,  viz. :  territory  and 
population.  Dillon  says,  in  his  work  on  Municipal 
Corporations,  Sec.  9:  "Municipal  corporations  are 
bodies  politic  and  corporate,  and  established  by  law, 
to  share  in  the  civil  government  of  the  country,  but 
chiefly  to  regulate  and  administer  the  local  or  internal 
affairs  of  the  city,  town,  or  district  which  is  incorpor- 
ated. Like  other  corporations,  they  must  be  created 
by  law.  They  possess  no  powers  or  faculties  not  con- 
ferred upon  them,  either  expressly  or  by  fair  implica- 
tion, by  the  law  which  creates  them,  or  other  statutes 
applicable  to  them.  Persons  residing  in  or  inhabiting 
a  place  to  be  incorporated,  as  well  as  the  place  itself, 
are — both  the  persons  and  the  place — indispensable  to 
the  constitution  of  a  municipal  corporation/' 

CREATION  AND  EXISTENCE  OF  MUNICIPAL  CORPORA- 
TIONS. 

SECTION   42.      In   England,    since   the   adoption 
of  the  Municipal  Corporation  Act  in  1835,  these  cor- 


Justice  Cooley  in  the  celebrated 
case  of  The  People  vs.  Hurl- 
burt,  24  Mich.,  96,  says: 
"Now,  it  must  be  conceded 
that  the  judicial  decisions  and 
law  writers  generally  assert  that 
the  state  creates  the  municipal 
bodies,  endows  them  with  such 
of  the  functions  of  corporate 
life  and  entrusts  them  with 
euch  share  in  the  local  govern- 
ment, as  to  the  legislative 
judgment  shall  seem  best;  that 
it  controls  and  regulates  their 
action  while  they  exist,  sub- 


jects them  to  such  changes  as 
public  policy  may  dictate,  and 
abolishes  them  at  discretion; 
in  short  that  the  corporate  en- 
tities are  mere  agencies  which 
the  state  employs  for  the  con- 
venience of  government,  cloth- 
ing them  for  the  time  being 
with  a  portion  of  its  sover- 
eignty, but  recalling  the  whole 
or  any  part  thereof  whenever 
the  necessity  or  usefulness  of 
the  delegation  is  no  longer 
apparent." 
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porations  may  be  created  by  act  of  Parliament  or  by 
the  King's  charter. 

In  the  United  States  municipal  corporations  are 
created  by  the  various  State  legislatures  in  the  follow- 
ing manner,  to-wit: 

First,  By  special  act  of  the  legislature  granting 
the  charter. 

Second,  By  general  act  of  incorporation  author- 
izing their  organization  on  compliance  with  the  con- 
ditions prescribed. 

Municipal  corporations  may  exist  by  prescription, 
when  they  are  shown  to  have  exercised  corporate 
powers  and  privileges  for  such  a  length  of  time  as  to 
warrant  the  presumption  of  a  legislative  grant;  they 
may  exist  also  by  implication,  where  powers  are  con- 
ferred which  cannot  otherwise  be  exercised,  or  the 
enforcement  of  a  bona  fide  liability  validly  incurred. 
It  has  been  conclusively  settled  by  our  U.  S.  Supreme 
Court  that  Congress  has  the  power  to  create  or  author- 
become  an  appropriate  means  of  exercising  any  of  the 
ize  the  creation  of  public  corporations,  whenever  they 
constitutional  powers  of  the  general  government.8 

CREATION  BY  SPECIAL  CHARTER. 

SECTION  43.  It  was  formerly  the  practice  to 
create  municipal  corporations  by  a  special  act  of  the 
legislature  granting  a  charter,  but  this  custom  has 
been  quite  generally  superseded  by  the  enactment  of 
general  laws  by  the  legislatures  of  most  of  the  states 
providing  for  their  uniform  incorporation  by  general 
acts. 

The  constitutions  of  many  of  the  states  contain 
provisions  expressly  forbidding  the  creation  of  muni- 

8  McCullough  vs.  Maryland,  4  Wheat.,  316. 
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cipal  corporations  by  special  act  and  require  the  en- 
actment of  a  uniform  method  by  general  acts. 

DELEGATION  OF  POWER  OF  INCORPORATION. 

SECTION  44.  The  prevailing  view  recognizes 
the  principle  that  the  creation  of  municipal  cor- 
porations is  an  exercise  of  legislative  power  and  that 
the  delegation  'of  this  power  to  the  county  or  other 
courts  is  unconstitutional.  However,  there  is  a 
conflict  of  opinion  upon  this  proposition  and  in  some 
jurisdictions  certain  courts  are  authorized  to  incor- 
porate a  town  or  village  pursuant  to  a  vote  of  the 
people,  or  on  the  petition  of  a  required  portion  of  the 
taxable  inhabitants.7 

DE  FACTO  MUNICIPAL  CORPORATIONS. 

SECTION  45.  A  de  facto  municipal  corpora- 
tion is  one  that  is  acting  under  color  of  law,  although 
there  may  have  been  some  irregularity  in  its  organiza- 
tion, and  it  is  familiar  law  that  its  authority  while  so 
acting  will  be  recognized  until  dissolved  by  the  State 
on  a  judgment  of  ouster. 

Municipal  corporations  are  created  for  the  public 
good — are  demanded  by  the  wants  of  the  community, 
and  it  would  seem  incompatible  with  good  faith,  and 
against  public  policy  to  hold  them  not  bodies  corporate 
on  account  of  irregularities  that  may  have  intervened 
in  their  organization.  In  the  case  of  Jameson  vs. 
People  ex  rel.,  16  111.,  257,  it  was  held,  that  where  a 
municipal  corporation  has  been  recognized  by  enact- 
ments of  the  general  assembly,  all  inquiry  into  the 
original  organization  of  the  corporation  is  precluded. 
If  was  further  held,  that  in  such  cases,  after  long  con- 

7  Mendenhall  vs.  Burton,  42  Kan.,  App.,  484;  Hill  vs.  Kahoka,  35 

570;  State  vs.  Jenkins,  25  Mo.  Fed.  Rep.,  32. 
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tinned  use  of  corporate  powers,  and  acquiescence  of 
the  public  in  them,  the  law  will  indulge  in  the  pre- 
sumption in  support  of  their  legal  existence.8 

MUNICIPAL  CHARTERS. 

SECTION  46.  A  municipal  charter  is  the 
grant  made  by  the  legislature  to  the  people  inhabiting 
a  certain  territory  constituting  them  a  corporation, 
and  securing  to  them  the  enjoyment  of  certain  corporate 
rights. 

The  name,  powers,  boundaries  and  all  that  apper- 
tains to  a  municipal  corporation  are  expressed  in  the 
charter  granted  by  the  legislature.  The  law  is  well 
settled  that  a  municipal  charter  is  not  a  contract  be- 
tween the  municipal  corporation  and  the  State  and 
such  charter  is  subject  to  repeal  or  amendment,  at  the 
pleasure  of  the  legislative  power  granting  it,  but 
where  the  rights  of  creditors  are  affected,  the  power  of 
the  legislature  is  restricted.9 

ACCEPTANCE  OF  CHARTER. 

SECTION  47.  The  doctrine  is  well  established 
that,  where  there  are  no  constitutional  provisions  con- 
travening, a  municipal  corporation  may  be  created  by 
the  legislature  without  the  inhabitants  of  the  territory 
included  within  the  corporate  limits  consenting,  or 
even  accepting  the  charter  conferred.  Acceptance  is 
only  necessary  where  the  charter  or  act  is  or  becomes 

8  United  States  Bank  vs.   Dand-  existence  after  a  long  continued 

ridge,  12  Wheaton,  64;  Society  use  of  corporate  powers  with 

of  Middlesex  vs.  Davis,  2  Met-  the  acquiescence  of  the  public." 

calf,  133;  People  vs.  Farnham,  People     ex.    rel.    Mohlenbrick 

35  111.,  562.     "Municipal  cor-  vs.  Pike,  197  111.,  449. 
porations  being  a  public  neces-             B  Mt.  Pleasant  vs.  Beckwith,   100 

sity,  the  law  will  indulge  a  pre-  U.  S.,  524;    Pennie  vs.  Reis, 

sumption  in  favor  of  their  legal  80  Cal.,  266. 
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by  acceptance  a  contract,  protected  by  the  constitu- 
tion. 

In  the  absence  of  constitutional  restrictions, 
the  legislature  may  force  a  municipal  corporation  upon 
the  corporators  against  their  consent,  though  such  acts 
are  contrary  to  the  principles  and  genius  of  our  govern- 
ment.10 However,  the  legislature  has  the  undoubted 
power  to  submit  to  the  corporators  the  charter  under 
which  they  are  to  act,  and  under  the  general  incorpora- 
tion laws  of  most  of  the  states  provisions  are  made 
that  the  charter  is  not  to  take  effect  unless  approved 
by  a  majority  of  the  inhabitants  of  the  district  to  be 
incorporated.11 

10  Paterson  vs.  Society  for  Estab-  inhabitants    thereof,    whether 

lishing,  etc.,  24  N.  J.  L.,  385.  they    shall    re-organize    under 

11  Under  general  incorporation  acts  and  accept  the   provisions  of 

in  the  various  states,  provision  such  general  incorporation  law. 

is  frequently  made  in  the  case  Stephens   vs.   People,   89   111., 

of  existing  municipalities,  for  337. 
a  submission  to  a  vote  of  the 
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LEGISLATIVE  CONTROL  OF  MUNICIPAL 
CORPORATIONS. 

SECTION  48.  The  acknowledged  supremacy  of 
the  legislature  over  a  municipal  corporation  is  not  so 
absolute  that  it  cannot  be  restrained  by  the  organic 
law  of  the  State,  which  is  always  a  limitation  and  cannot 
be  contravened  by  the  legislative  body.1 

„  It  may  be  stated  as  the  settled  doctrine  of  law  that, 
saving  the  extent  limited  by  constitutional  provisions, 
the  legislature  has  the  absolute  power  to  create,  change, 
modify  or  destroy  municipal  corporations  at  pleasure, 
and  entirely  irrespective  of  the  wishes  or  consent  of 
those  composing  the  body  politic.  The  political 
powers  conferred  upon  a  municipal  corporation  for  the 
local  government  of  a  place  are  not  vested  rights  as 
against  the  State.2 

LIMITATION  OF  THE  POWER  OF  THE  LEGISLATURE  IN 
LOCAL  MATTERS. 

SECTION  49.  According  to  the  weight  of 
authority  the  legislature  of  a  State  cannot  control 


"The  supremacy  of  the  legislative 
authority  over  municipal  cor- 
porations is  not,  however,  in 
all  respects,  unlimited;  but  the 
limitations  must  be  sought 
either  in  the  National  or  State 
constitution;  and  if  not  there 
found,  in  terms  or  by  fair  im- 
plication, they  do  not  exist." 
Dillon,  Mun.  Corp.  (3d  ed.), 
Par.  65. 

Public  or  municipal  corporations 
are  established  for  the  local 
government  of  towns  or  par- 
ticular districts.  The  special 
powers  conferred  on  them  are 
not  vested  rights  as  aganist  the 


state,  but  being  wholly  politi- 
cal exist  only  during  the  will 
of  the  general  legislature,  other- 
wise there  would  be  numberless 
petty  governments  existing 
within  the  state  forming  a  part 
of  it  but  independent  of  the 
control  of  the  sovereign  power. 
Such  powers  may  at  any  time 
be  repealed  or  abrogated  by 
the  legislature,  either  by  gen- 
eral law  operating  upon  the 
whole  state,  or  by  special  act 
altering  the  powers  of  the  cor- 
poration. Sloan  vs.  State,  8 
Blackf.  (Ind.),  361. 
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the  action  of  municipal  corporations  by  compulsory 
legislation  in  respect  to  their  property  rights  and 
exclusively  local  affairs  and  concerns.  In  People  vs. 
Hurlburt,  24  Mich.,  44,  Judge  Cooley  said:  "These 
municipal  corporations  are  of  two-fold  character;  the 
one  public  as  regards  the  State  at  large,  in  so  far  as 
they  are  its  agents  in  government,  the  other  private  in 
so  far  as  they  are  to  provide  the  local  necessities  and 
conveniences  for  their  own  citizens  *  *  *  As  to 
the  acquisitions  they  may  make  in  their  latter  capacity 
as  mere  corporations,  it  is  neither  just  nor  is  it  competent 
for  the  legislature  to  take  away  or  to  deprive  the  local 
community  of  the  benefit  thereof  *  *  *  Con- 
ceding to  the  State  the  authority  to  shape  the  municipal 
organizations  at  its  will,  it  would  follow  that  a  similar 
power  of  control  might  be  exercised  by  the  State  as 
regards  the  property  which  the  corporation  has  ac- 
quired, or  the  rights  in  the  nature  of  property  which 
have  been  conferred  upon  it.  There  are  cases  which 
assert  such  power,  but  they  are  opposed  to  what  seem 
to  me  the  best  authorities,  as  well  as  the  soundest  rea- 
son. The  municipality,  as  an  agent  of  the  government, 
is  one  thing;  the  corporation,  as  an  owner  of  property, 
is  in  some  particulars  to  be  regarded  in  a  very  different 
light." 

LEGISLATIVE  CONTROL  OVER  MUNICIPAL  PROPERTY. 

SECTION  50.  Where  a  municipal  corporation 
acquires  property  in  its  private  and  proprietary  char- 
acter, such  property  is  invested  with  all  the  security 
of  the  private  rights  of  the  individual,  but  it  is  other- 
wise where  the  property  is  held  as  an  agency  of  the 
State  government  for  the  performance  of  strictly  public 
duties,  in  which  latter  case  the  legislature  possesses 
unlimited  control. 
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"A  municipal  corporation  is  an  agency  to  regulate 
and  administer  the  internal  concerns  of  a  locality,  but 
duties  may  be  imposed  on  it  not  local  in  their  nature, 
so  that  it  possesses  two  classes  of  rights,  public  and 
private.  In  respect  to  the  one  class,  it  is  merely  the 
agent  of  the  State,  subject  to  its  control;  in  respect  to 
the  other,  it  is  the  agent  of  the  inhabitants  of  the 
place,  and  maintains  the  character  and  relations  of 
individuals,  and  is  not  subject  to  the  absolute  control 
of  the  legislature.  Of  this  class  is  the  right  to  acquire, 
hold,  and  dispose  of  property. ' ' 3 

MUNICIPAL  FUNDS  AND  REVENUES. 

SECTION  51.  The  undoubted  power  of  the 
legislature  to  appropriate  the  revenues  of  the  State  for 
any  purpose  which  it  may  regard  as  calculated  to  pro- 
mote public  good,  includes  the  revenues  of  municipal 
corporations  for  any  purpose  connected  with  their 
past  or  present  condition,  saving  only  such  revenues 
as  may  by  the  law  creating  them  be  for  special  and 
private  purposes. 

This  principle  of  law  is  amply  and  concisely  set 
forth  in  the  case  of  People  vs.  Power,  25  111.,  187.  "The 
revenues  of  a  county  are  not  the  property  of  the  county 
in  the  sense  in  which  that  of  a  private  person  or  cor- 
poration is  regarded.  The  whole  State  has  an  interest 
in  the  revenue  of  a  county,  and  for  the  public  good  the 
legislature  must  have  the  power  to  direct  its  appli- 
cation. An  act,  therefore,  amending  the  charter  of  the 
city  of  Springfield  and  providing  that  after  certain 

1  New   Orleans,   etc.,   R.   Co.   vs.  control  of  the  legislature,  save 

New  Orleans,  26  La.  Ann.,  478.  that     the     legislature     cannot 

See  also  Am.  &  Eng.  Ency.  of  divert  it  to  a  use  clearly  in- 

Law    (2d   ed.),   Vol.  20,   page  consistent  with  the  purpose  of 

1220.  Property     acquired     by  the   condemnation   or   dedica- 

eminent  domain  or  by  dedica-  tion.    Clinton  vs.  Cedar  Rapids, 

tion,  where  the  fee  passes  from  etc.,  R.  Co.,  24  Iowa,  455. 
the  dedicator,  is  subject  to  the 
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expenditures  are  allowed  the  county  of  Sangamon 
and  the  city,  the  surplus  of  the  county  taxes  shall  be 
divided  between  the  city  and  the  county  in  proportion 
to  the  amount  collected  from  each,  the  city's  portion  to 
be  applied  in  repairing  streets  and  building  and  repair- 
ing bridges  in  the  city,  is  not  unconstitutional.'* 

The  legislature  has  the  right  to  repeal  so  much  of 
an  act  incorporating  a  municipal  corporation  as  gives 
authority  to  its  officers  to  grant  licenses  for  the  sale 
of  ardent  spirits,  whether  the  money  to  be  derived 
from  the  sale  of  such  licenses  was  especially  appro- 
priated to  the  support  of  paupers,  or  otherwise.4 

The  legislature  possesses  the  undoubted  power 
to  compel  a  municipality  to  enter  into  a  contract  or 
incur  a  debt  in  matters  of  general  and  public  concern, 
in  the  absence  of  a  local  right  to  act  independently  of 
the  State;  but  in  those  matters  or  duties  purely  local 
and  not  affecting  the  people  of  the  State  at  large, 
the  legislature  cannot  authorize  a  contract  to  be  made, 
or  create  a  debt,  without  the  consent  of  the  corporation. 
Justice  Cooley  in  the  case  of  People  vs.  Detroit,  28 
Mich.,  228,  said:  "The  proposition  which  asserts  the 
amplitude  of  legislative  control  over  municipal  cor- 
porations, when  confined,  as  it  should  be,  to  such 
corporations  as  agencies  of  the  State  in  its  govern- 
ment, is  entirely  sound.  They  are  not  created  ex- 
clusively for  that  purpose,  but  have  other  objects  and 
purposes  peculiarly  local,  and  in  which  the  State  at 
large,  except  in  conferring  the  power  and  regulating  its 
exercise,  is  legally  no  more  concerned  than  it  is  in 
the  individual  and  private  concerns  of  its  several 
citizens."  5 

*  Gutzweller  vs.  People,  14111.,  142.  visors  of  Yolo  Co.,  47  Gala., 

1  See  also  People  vs.  Batchelor,  53  233;  Green  vs.  Swift,  47  Cal., 

N.  Y.,  128;  Hagar  vs.  Super-  536. 
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MUNICIPAL  CONTRACTS  AND  GRANTS — LIMITATIONS. 

SECTION  52.  While  municipal  corporations 
are  subject  at  all  times  to  the  control  of  the  legislature, 
yet  the  State  may  make  a  contract  with,  or  a  grant  to 
them,  which  it  could  not  subsequently  impair  or  re- 
sume; for  in  such  a  case,  the  municipal  corporation  is 
to  be  regarded  as  a  private  company.  And,  although 
the  public  may  derive  a  common  benefit  therefrom, 
yet  the  corporation  stands  on  the  same  footing  as 
respects  such  grant,  or  contract,  as  would  any  body  of 
persons  upon  whom  like  privileges  were  conferred.6 

Whenever  a  municipal  corporation  engages  in 
things  not  public  in  their  nature,  it  acts  as  a  private  in- 
dividual— no  longer  legislates,  but  contracts,  and  is  as 
much  bound  by  its  engagements  as  is  a  private  person. 
It  is  not  in  the  power  of  the  legislature,  therefore,  to 
authorize  the  violation  of  such  a  contract.7 

When  the  State  enters  into  a  contract  with  a  muni- 
cipal corporation  the  subordinate  relation  of  the  cor- 
poration ceases,  and  an  equality  arises  which  exists 
between  all  contracting  parties.  The  control  of  the 
legislature  over  the  corporation  can  be  exercised  only  in 
subordination  to  the  principle  which  secures  the  in- 
violability of  contracts.8 

LEGISLATIVE  CONTROL  OF  MUNICIPAL  OFFICERS  AND 

OFFICES. 

SECTION  53.  The  power  and  authority  of  the 
state  legislature  over  municipal  officers  hinges  upon 
whether  the  particular  office  is  a  municipal  or  a  state 
office.  If  the  office  is  an  instrumentality  or  agency  of 
the  state  government,  the  legislature  may,  unless 

•  County  of  Richland  vs.  County  Philadelphia,  31  Pa.  St.,  185. 

of  Lawrence,  12  111.,  1.  *  Grogan    vs.    San    Francisco     18 

1  Western  Savings  Fund  Soc.  vs.  Gala.,  590. 
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restrained  by  constitutional  provisions,  create  such 
municipal  offices  as  it  believes  the  public  interest 
requires  and  make  the  appointments;  if  the  office, 
however,  is  a  purely  municipal  one,  the  legislature 
cannot  exercise  the  power  of  appointment  and  such 
an  attempt  would  be  considered  in  the  light  of  an 
unwarranted  infringement  with  the  right  of  the 
municipality  to  local  self-government. 

"The  administration  of  justice,  the  preservation 
of  the  public  peace,  and  the  like,  although  confided 
to  local  agencies,  are  essentially  matters  of  public 
concern;  while  the  enforcement  of  municipal  by-laws 
proper,  the  establishment  of  gas  works  or  water 
works,  the  construction  of  sewers,  and  the  like,  are 
matters  which  pertain  to  the  municipality  as  dis- 
tinguished from  the  state  at  large."9 

Many  respectable  authorities  hold,  that  the  legis- 
lature may,  unless  restrained  by  the  constitution, 
take  away  from  the  municipal  corporation  its  charter 
powers  respecting  the  police  and  their  appointment, 
and  provide  by  statute  for  a  board  of  police  com- 
missioners, not  appointed  or  elected  by  the  corporate 
authorities. 

The  right  of  appointment  of  such  board  of  police 
commissioners  is  usually  vested  in  the  Governor  of 
the  State. 

The  Supreme  Court  of  the  State  of  Kansas, 
speaking  of  the  constitutionality  of  an  Act  establish- 
ing a  board  of  metropolitan  police,  used  the  following 
language:  "In  effect,  it  is  said  to  be  opposed  to 
the  fundamental  theory  of  self-government,  and  denies 
to  the  people  of  the  district  the  right  to  select  their 
own  officers  from  among  their  own  number.  What- 
ever may  be  said  regarding  the  policy  of  placing  the 

•  Dillon,  Mun.  Corp.  (3rd  ed.),  Par.  58. 
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police  administration  of  cities  in  a  board  of  police 
commissioners  who  are  chosen  by  state  officers,  rather 
than  through  the  electors  of  the  cities,  there  can  be 
no  doubt  that  the  legislature  has  the  power  to  do  so." 10 

POWER  OF  THE  LEGISLATURE  TO  CONSOLIDATE  AND 
DIVIDE  MUNICIPALITIES. 

SECTION  54.  As  the  powers  granted  to  muni- 
cipal corporations  are  not  vested  rights  but  are  held 
subject  to  the  law  making  power  of  the  state,  the 
legislature  has,  as  a  rule,  power  to  consolidate,  merge, 
or  annex  existing  municipalities,  or,  by  a  division 
of  territory,  to  erect  new  municipalities  out  of  a  por- 
tion of  the  territory  already  existing;  but  where  this 
power  is  exercised,  the  rights  of  creditors  cannot 
be  defeated,  or  the  obligation  of  contracts  impaired.11 

In  the  case  of  True  vs.  Davis,  133  111.,  531,  the 
court  said:  "A  municipal  corporation  is  purely  of 
legislative  creation,  for  local  government,  in  places 
where  it  is  presumed  the  public  welfare  will  be  sub- 
served thereby.  Our  constitution  contains  no  re- 
striction as  to  the  organization  of  cities,  towns  and 
villages,  or  the  changing  and  amending  or  repeal  of 
their  charters,  and,  consequently,  no  restrictions  in 
respect  to  uniting  or  dividing  cities,  towns  and  villages, 
or  annulling  their  charters,  save  only  that  it  cannot 
be  by  local  or  special  law,  but  must  be  by  a  general 
law;  and  it  is  familiar  law  that,  in  the  absence  of 
constitutional  restriction,  the  legislature  may  provide 
for  the  organizing,  uniting,  dividing  or  annulling 
such  corporations,  in  such  manner  as  it  shall  deem 
best  to  promote  the  public  welfare."12 

10  State  vs.  Hunter,  38  Kan.,  578.  "  Morgan  vs.  Beloit,  7  Wall.,  613; 

11  Cicero  vs.  Chicago,  182  111.,  301;  Thornton  vs.  Abbott,  61  Mo., 

Am.  &  Eng.  Ency.  of  Law,  Vol.  176;  Colchester  vs.   Seaber,  3 

20,  pages  1224  and  1225.  Burr.,    1866;  Mount    Pleasant 

vs.  Beckwith,  100  U.  S.,  514. 
Vol.  VIII.— 17. 
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CORPORATE  BOUNDARIES. 

SECTION  55.  As  the  primary  object  of  a 
municipal  corporation  is  to  invest  the  inhabitants  of  a 
defined  locality  with  a  corporate  existence,  mainly  for 
the  purposes  of  local  self-government,  it  is  obviously 
necessary  that  the  geographical  boundaries  of  such 
municipal  corporation  should  be  definite,  fixed  and  cer- 
tain. As  all  persons  resident  within  the  corporation 
possess  rights  and  are  under  obligations  and  as  the 
local  jurisdiction  of  the  incorporated  place  is,  in  most 
cases,  confined  to  the  limits  of  the  municipal  corpora- 
tion, it  is  undeniably  essential  that  the  territory  in- 
cluded in  such  corporation  be  well  defined  and  clearly 
bounded.1 

The  legislature,  in  the  absence  of  constitutional 
restrictions,  has  the  power  to  determine  the  bound- 
aries of  a  municipality  and  to  enlarge,  alter  and 
restrict  them  from  time  to  time.2 


1  "The  fundamental  idea  of  a  mu- 
nicipal corporation  proper,  both 


in  England  and  in  this  country, 
is  to  invest  compact  or  dense 
populations  with  the  power  of 
focal  self-government.  Indeed, 
the  necessity  for  such  corpora- 
tions springs  from  the  existence 
of  centers  or  agglomerations  of 
population,  having,  by  reason 
of  density  and  numbers,  local  or 
peculiar  interests  and  wants, 
not  common  to  adjoining 
sparsely  settled  or  agricultural 
region.  It  is  necessary  to 
draw  the  line  which  separates 
the  place  and  people  to  be 
incorporated.  This  is  with  us 
a  legislative  function;  and, 


therefore,  in  a  special  charter 
incorporating  a  place,  the 
boundaries  are  expressly  de- 
fined in  the  charter  itself,  and 
the  power  of  the  legislature  by 
its  direct  action  thus  to  deter- 
mine the  extent  of  the  geo- 
graphical limits  of  the  corpora- 
tion is  very  broad,  and  in  fact 
unlimited,  except  where  the 
provisions  of  the  charter  are 
such  as  would  contravene  con- 
stitutional limitations,  express 
or  implied. ' '  Dillon  Mun.  Corp. 
(3rd  ed.),  Vol.  I,  Par.  183. 
Mt.  Pleasant  vs.  Beckwith,  100 
U.  S.,  524;  Ang.  &  A.  Corp., 
Par.  31;  Galesburg  vs.  Hawk- 
inson,  75  III.,  152. 
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DELEGATION  OF  POWER  TO  COURTS. 

SECTION  56.  The  legislature  cannot  consti- 
tutionally confer  upon  the  judicial  courts  the  power 
to  change  the  boundaries  of  municipalities.  The 
same  power  cannot  be  either  legislative  or  judicial, 
as  the  legislature  may  incline  to  retain  it,  or  surrender 
it  to  the  judiciary.  If  the  boundaries  of  municipal 
corporations  can  be  altered  and  changed  by  the  legis- 
lature, in  its  discretion,  and  the  authorities  are  all 
that  way,  then  it  is  impossible  that  the  courts  can 
be  invested  with  such  power.  Courts  may  determine 
what  are  the  corporate  limits  already  established; 
they  may  determine  whether  what  is  claimed  by  the 
municipal  authority  to  be  the  corporate  limits  is  so 
or  not,  and  they  may  inquire  whether  the  legislative 
authority  has  exceeded  the  powers  with  which  it  is 
invested.  In  the  language  of  Woodbury,  J.,  in  Merrill 
vs.  Sherburne,  1  N.  H.,  204,  "a  marked  difference 
exists  between  the  employment  of  judicial  and  legis- 
lative tribunals.  The  former  decide  upon  the  legality 
of  claims  and  conduct,  and  the  latter  make  rules  upon 
which,  in  connection  with  the  constitution,  those 
decisions  should  be  founded.  It  is  the  province  of 
judges  to  determine  what  is  the  law  upon  existing 
cases.  In  fine,  the  law  is  applied  by  the  one,  and 
made  by  the  other.  To  do  the  first,  therefore,  to 
compare  the  claims  of  parties  with  the  law  of  the 
land  before  established,  is  in  its  nature  a  judicial  act. 
But  to  do  the  last,  to  pass  new  rules  for  the  regulation 
of  new  controversies,  is,  in  its  nature,  a  legislative  act." 

However,  the  legislature  has  the  undoubted 
authority  to  delegate  its  power  respecting  the  deter- 
mination and  alteration  of  municipal  boundaries  to 
appropriate  local  bodies,  boards  or  officers. 
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It  was  held  that  the  legislature  may  create  a  tribu- 
nal to  determine,  at  least  in  a  quasi  judicial  manner,  the 
desirability  of  enlarging  boundaries  by  annexation,  and 
to  order  such  annexation  if  deemed  desirable.3 

TERRITORIAL  LIMITS  OF  POWERS  OF  MUNICIPAL  COR- 
PORATIONS. 

SECTION  57.  It  may  be  stated  as  a  general 
rule  that  a  municipal  corporation  cannot  exercise  its 
corporate  powers  beyond  the  city  limits;  in  other 
words,  it  cannot  give  is  ordinances  an  extra  territc  :ial 
effect,  except  so  far  as  it  may  be  clearly  authorized 
so  to  do  by  the  legislature. 

However,  the  legislature  may,  and  often  does 
grant  to  municipal  corporations  the  right  to  exercise 
certain  powers  beyond  their  corporate  limits. 

In  the  case  of  Chicago  Packing,  etc.  vs.  City 
of  Chicago,  88  111.,  221,  the  court  said:  "There 
can  be  no  doubt  that  the  General  Assembly  may, 
for  police  purposes,  prescribe  the  limits  of  municipal 
bodies.  It  may  enlarge  or  contract  them  at  pleasure, 
and  may  define  the  limits  within  which  their  general 
powers  may  be  exercised,  and  extend  or  limit  the 
boundaries  in  which  special  powers  may  be  per- 
formed." The  court  said  further  in  justifying  the 
power  granted  to  municipal  bodies  to  pass  ordinances 
to  prevent  nuisances,  to  operate  beyond  their  bound- 
aries: "Whilst  it  is  extremely  difficult,  in  large  and 
crowded  cities,  with  their  various  commercial,  manu- 
facturing and  other  pursuits  clashing  each  with  the 
other,  to  so  adjust  the  laws  as  to  alike  protect  every 
right  and  interest,  all  must,  to  some  extent,  have 
his  rights  restricted  for  the  benefit  of  all  its  people. 

"What  in  an  open  or  thinly  settled  country  would 

1  Powers  vs.  Comms.  of  Wood  Co.,  8  Ohio  St.,  286. 
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be  innoxious  as  a  business,  would  in  the  heart  of  a 
city  be  a  terrible  nuisance,  producing  death,  destroy- 
ing property,  and  highly  injurious  to  health  and 
destructive  to  comfort.  Persons,  then,  desiring  to 
engage  in  particular  avocations  in  or  near  to  cities, 
must  submit  to  have  their  pursuits  limited  and  con- 
trolled, at  least  as  far  as  the  preservation  of  health, 
and  to  a  reasonable  extent  the  comfort,  of  the  people 
may  require,  nor  can  the  inhabitants  of  a  city  expect 
to  be  free  from  the  tainted  atmosphere  produced  by  a 
thousand  causes  that  do  not  exist  in  the  country  or 
in  places  less  densely  populated. 

"Whilst  trade,  manufactures  and  commerce  have 
large  claims  on  the  law  for  protection,  theirs  are  not  the 
only,  nor  are  they  the  highest,  claims.  The  lives, 
the  health  and  the  comfort  of  the  people  are  the 
highest,  and  demand  the  first  and  greatest  protection." 

WATER  BOUNDARIES. 

SECTION  58.  Where  municipal  corporations 
are  situated  upon  a  river  or  other  stream,  their  juris- 
diction, as  a  rule,  extends  to  the  center  thereof,  pro- 
viding the  charter  or  act  of  incorporation  does  not 
restrict  such  jurisdiction  to  the  edge  or  margin  of 
such  river  or  stream. 

It  is  held  that  where  two  towns  are  situated  on 
opposite  sides  of  a  river  and  both  are  bounded  by  the 
river,  the  line  between  them  is  the  center  of  the  river 
measured  from  bank  to  bank.4 


•  Boscawen  vs.  Canterbury,  23 
N.  H.,  188;  State  vs.  Canter- 
bury, 28  N.  H.,  195;  "An  act 
extending  the  limits  of  a  town 
over  adjacent  navigable  waters 
does  not  thereby  grant  the  land 
covered  by  the  water  to  the 
town,  but  merely  confers  civil 
and  criminal  jurisdiction  there- 
over." Palmer  va.  Hicks,  6 


Johns  (N.  Y.),  133.  In  Con- 
necticut,  the  jurisdiction  of 
each  town  bordering  on  the 
Connecticut  river,  for  the  ser- 
vice of  process  and  the  enforce- 
ment of  the  laws,  extends  by 
ancient  and  invariable  usage 
to  the  center  of  the  river; 
Pratt  vs.  State,  5  Conn.,  388. 
Hayden  vs.  Noyes,  5  Conn. ,391. 
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ANNEXATION  AND  CONSOLIDAITON. 

SECTION  59.  It  is  familiar  law  that  the  legis- 
lature, in  the  absence  of  constitutional  restrictions, 
may  not  only  fix  the  boundaries  of  municipal  cor- 
porations when  incorporated,  but  enlarge  or  diminish 
the  same  at  its  pleasure  as  the  public  convenience 
and  interests  seem  to  require;  and  this  power  may  be 
exercised  with  or  without  the  consent  of  the  inhabitants 
of  the  territory  affected,  although  modern  legislation 
favors  the  submission  of  the  question  of  the  extension 
or  reduction  of  municipal  boundaries  to  a  vote  of 
the  inhabitants  of  the  territory  to  be  affected  thereby. 

The  legislature  may  and  frequently  does  place 
the  matter  in  the  hands  of  the  municipality  affected 
or  some  appropriate  board.5 

Where  the  legislature,  by  direct  legislation,  exer- 
cises its  powers  to  enlarge  or  diminish  municipal 
boundaries,  it  may  annex  any  lands  which  it  deems 
proper  to  be  included  within  the  limits  of  the  munici- 
pality, but  where  the  legislature  delegates  its  powers, 
it  is  usually  restricted  to  contiguous  and  adjoining 
lands.6 

Where  two  municipal  corporations  are  consoli- 
dated, or  where  a  new  corporation  is  created  out  of  an 
old,  the  legislature  usually  provides  for  an  equitable 
adjustment.7 

61:  "Where  a  municipality  is 
dissolved  and  its  territory  is 
divided  and  annexed  to  two 
others  by  a  legislative  act, 
unless  the  legislature  regulate 
the  rights  and  duties  of  the  two 
latter  corporations,  they  suc- 
ceed to  all  the  property  and 
immunities  of  the  extinguished 
municipality,  and  become  lia- 
ble for  all  the  debts  previously 
contracted  by  it,  and  are  vested 
with  the  power  to  raise  revenue 


•  Blanchard  vs.  Bissell,    11    Ohio 

St.,  960.  It  is  competent  for 
the  legislature  to  provide  that 
the  authority  of  a  city  shall  not 
be  extended  over  territory 
newly  annexed  thereto  but 
upon  the  expressed  consent  of 
the  people.  Morford  vs.  Un- 
ger,  8  Iowa,  82;  Graham  vs. 
Greenville,  67  Tex.,  62. 

•  Delphi  vs.  Startzman,  104  Ind., 

343. 
'  Graham  vs.  Springfield,  21  Me., 
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LOCAL   SUBDIVISIONS  OF  MUNICIPAL  CORPORATIONS. 

SECTION  60.  For  the  purpose  of  convenience 
in  local  government,  the  legislature  may  divide  the 
municipality  into  wards,  and  this  power  is  usually 
delegated  to  the  common  council,  and  in  the  divi- 
sion the  principle  of  equality  of  representation  must  be 
observed  as  far  as  practicable. 

wherewith   to    pay    them    by  Pleasant  vs.  Beckwith,  100  U. 

levying  taxes  upon  the  prop-  S.,  514;   See  Am.  &  Eng.  Ency. 

erty  transferred  and  the  per-  of  Law,  |Vol.    15,    page    1016, 

sons  residing  within  the  annex-  and  cases  cited, 
ed  territory."      Town  of  Mt. 


CHAPTER  VII. 
CORPORATE  PROPERTY. 

SECTION  61.  In  considering  the  powers  of 
municipal  corporations  respecting  the  acquisition  and 
holding  of  property,  a  rather  brief  reference  to  their 
capacity,  in  this  particular,  in  the  earlier  times  might 
not  be  wholly  unprofitable  or  uninteresting. 

"The  Roman  jurisprudence  seems  originally  to 
have  denied  to  cities  a  capacity  to  inherit,  or  even  to 
take  by  donation  or  legacy.  They  were  treated  as 
composed  of  uncertain  persons,  who  could  not  perform 
the  acts  of  volition  and  personality  involved  in  the 
acceptance  of  a  succession.  The  disability  was  re- 
moved by  the  Emperor  Adrian  in  regard  to  donations 
and  legacies,  and  soon  legacies  ad  ornatum  civitatis 
and  ad  honorem  civitatis  became  frequent.  Legacies 
for  the  relief  of  the  poor,  aged,  and  helpless,  and  for  the 
education  of  children,  were  ranked  of  the  latter  class. 
This  capacity  was  enlarged  by  the  Christian  Emperors, 
and  after  the  time  of  Justinian  there  was  no  impediment. 
Donations  for  charitable  uses  were  then  favored; 
and  this  favorable  legislation  was  diffused  over  Europe 
by  the  canon  law,  so  that  it  became  the  common 
law  of  Christendom."1 

This  law,  however,  encountered  subsequently 
some  modification  in  Europe,  due  to  the  acrimonious 
strife  between  the  clergy  and  the  temporal  authority; 
but  those  changes  were  never  introduced  into  our 
systems  of  jurisprudence  and,  therefore,  a  municipal 
corporation  in  this  country  possesses,  as  a  rule,  the 

1  McDonough  Will  Case,  15  How.  (U.  S.),  367. 
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power  to  purchase  and  hold  all  such  real  and  personal 
property,  unless  restrained  by  charter  or  statute,  as 
may  be  necessary  to  the  proper  exercise  of  any  powers 
specifically  conferred,  or  essential  to  those  purposes  of 
municipal  government  for  which  it  was  created.2 

The  law  is  well  settled  that  the  municipal  authori- 
ties have  no  authority  to  purchase  lands  and  erect 
buildings  for  any  but  municipal  purposes. 

In  the  case  of  Sherlock  et  al.  vs.  Village  of  Win- 
netka,  59  111.,  399,  the  court  said:  "The  council  had  no 
authority  to  purchase  land,  erect  buildings,  and  issue 
bonds  pledging  the  corporate  property,  and  the  faith 
and  credit  of  the  corporation,  for  any  but  corporate 
purposes.  If  the  original  design  was,  as  is  alleged, 
and  which  the  facts  stated  seem  to  warrant,  to  purchase 
the  land,  erect  the  building  and  issue  the  bonds,  for 
private  uses,  to  the  exclusion  of  corporate  purposes,  and 
for  private  gain,  it  was  a  gross  breach  of  trust,  a  fraud 
upon  the  law  and  the  tax  payers  of  the  village,  and  a 
court  of  equity  should  take  cognizance  of  the  case,  by 
virtue  of  its  inherent  jurisdiction  over  fraud  and 
trusts." 

The  authorities  hold  that  municipal  corporations, 
unless  specially  authorized,  cannot  purchase  property 
for  investment  purposes;  nor  have  they  the  authority 
to  engage  in  the  real  estate  business,  or  purchase  land 
for  donation  to  private  enterprises. 

POWER   OF  MUNICIPAL   CORPORATIONS  TO  TAKE  AS 

TRUSTEE. 

SECTION  62.  The  general  rule  seems  to  be 
that  a  municipal  corporation,  in  the  absence  of  disa- 
bling or  restraining  statutes,  may  become  the  recipient 

•  Dillon,   Mun.    Corp.    (3rd   Ed.),  Vol.,  2,  Par.  561. 
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of  gifts,  bequests  and  devises  made  to  it,  in  trust  for 
particular  objects  within  the  scope  of  its  corporate 
duties,  or  for  general  purposes  germane  to  the  objects 
of  the  corporation.3 

Mode  of  acquiring  property.  In  the  absence  of 
charter  provisions  restricting  or  pointing  out  a  particu- 
lar mode  municipal  corporations  may  acquire  such 
property  as  they  have  the  right  to  possess,  in  any  legal 
or  lawful  manner.  They  may  also  lease  and  pur- 
chase property  on  credit,  if  not  in  contravention  of 
some  statutory  provision  or  restricted  by  charter. 

PROPERTY   BEYOND    THEIR   TERRITORIAL   LIMITS. 

SECTION  63.  "Municipal  corporations  being 
created  chiefly  for  governmental  purposes  and  for  the 
attainment  of  local  objects  merely,  the  general  rule 
is  that  they  cannot  purchase  and  hold  real  estate 
beyond  their  territorial  limits,  unless  this  power  is 
conferred  by  the  legislature."4  Municipal  corpora- 
tions, however,  are  frequently  granted  power  to  acquire 


1  "Municipal  and  public  corpora- 
tions may  be  the  objects  of 
public  and  private  bounty. 
This  is  reasonable  and  just. 
They  are  in  law  clothed  with 
the  power  of  individuality. 
They  are  placed  by  law  under 
various  obligations  and  duties. 
Legacies  of  personal  property, 
devises  of  real  property,  and 
gifts  of  either  species  of  proper- 
ty directly  to  the  corporation, 
and  for  its  own  use  and  benefit, 
intended  to  and  which  have 
the  effect  to  ease  them  of  their 
obligations  or  lighten  the  bur- 
dens of  their  citizens,  are  valid 
in  law,  in  the  absence  of  dis- 
abling or  restraining  statutes. 
Thus  a  conveyance  of  land  to  a 
town  or  other  pubilc  corpora- 
tion for  benevolent  or  public 
purposes,  as  for  a  site  for  a 


school  house,  city  or  town 
house  and  the  like,  is  based 
upon  a  sufficient  consider- 
ation, and  such  conveyances 
are  liberally  construed  in  sup- 
port of  the  object  contempla- 
ted." 2  Dillon,  Mun.  Corp. 
(4th  Ed.),  Par.  566. 
Dillon,  Mun.  Corp.  (3rd  Ed.), 
Vol.  2,  Par.  565;  Denton  vs. 
Jackson,  2  Johns.  Ch.  (N.  Y.), 
320;  North  Hempstead  vs. 
Hempstead,  2  Wend.  (N.  Y.), 
131;  Hopk.,  594;  Riley  vs. 
Rochester,  9  N.  Y.  (5  Seld.), 
1853,  reversing  S.  C.,  13  Barb., 
321;  Girard  vs.  New  Orleans, 
2  La.  An.,  897;  Chambers  vs. 
St.  Louis,  29  Mo.,  543,  1850; 
Bullock  vs.  Curry,  2  Met.  (Ky.), 
171;  Concord  vs.  Boscawen. 
17  N.  H.,  465. 
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and  hold  land  outside  their  territorial  limits  for  certain 
purposes,  as  for  example  hospitals,  pest  houses,  etc. 
A  municipal  corporation  is  regarded  much  as  an 
individual  or  private  corporation  in  transactions 
affecting  the  ownership  of  its  property. 

POWER  TO   DISPOSE   OF  CORPORATE   PROPERTY. 

SECTION  64.  Unless  restricted  by  statute,  or 
unless  the  land  is  held  in  trust  for  a  specific  purpose, 
a  municipal  corporation  may  alienate  corporate  pro- 
perty.5 

A  municipal  corporation,  in  reference  to  its 
property,  stands  on  the  same  footing  as  other  corpora- 
tions. Its  corporate  property  is  held  in  trust  for  the 
benefit  of  its  constituents,  and  it  is  bound  to  ad- 
minister such  property  faithfully,  honestly  and  justly, 
and  if  guilty  of  a  breach  of  trust  by  disposing  of 
valuable  property  without  any,  or  for  a  nominal, 
consideration,  it  will  be  regarded  in  the  light  of  the 
representative  of  a  private  individual  or  private 
corporation.  The  fact  that  the  forms  of  legislation 
are  used  in  committing  such  a  breach  of  trust,  will 
not  change  the  character  of  the  act  and  will  warrant 
judicial  interference  in  the  same  manner  as  a  breach 
of  trust  by  an  individual  or  private  corporation, 
holding  property  in  trust  for  others.6 

It  is  held,  however,  that  sales  made  by  a  municipal 
corporation  in  the  exercise  of  discretionary  power, 
cannot  be  annulled  by  the  courts  on  the  ground 
merely  that  the  bargain  was  improvident.7 

*  People  vs.  City  of  Albany,  4  Hun.,  «  Sherlock  vs.  Winnetka,  59    111., 

675;     City    of    Brooklyn    vs.  389. 

Copeland,  22  Weekly  Dig.,  347;  7  Terre    Haute    vs.    Terre    Haute 

Kings  County  Fire  Insurance  Water  Works  Co.,  94.  Ind.,  305; 

Co.  vs.  Stevens,  101  N.  Y.,  411.  5  Am.  and  Eng.  Corp  Cas.,  421. 
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In  the  case  of  Ellis  vs.  Commissioners  of  Funded 
Debt,  38  CaL,  629,  the  court  said  concerning  a  statutory 
provision  imposing  certain  trust  upon  the  commis- 
sioners of  the  funded  debt  of  San  Francisco:  "The 
commissioners  are  the  exclusive  judges  of  the  necessity 
for  the  sale  or  lease  of  the  property  of  the  city  held 
by  them  in  trust,  until  the  trust  is  finally  closed; 
and  their  action  cannot  be  interfered  with,  nor  their 
discretion  be  controlled  by  the  city  or  its  assignee, 
except  upon  the  ground  of  fraud,  or  a  gross  abuse  of 
discretion  by  the  trustees." 

MODE  OF  DISPOSITION. 

SECTION  65.  Where  by  charter  or  general 
law  the  mode  of  disposing  of  corporate  property  is 
prescribed,  it  is  obligatory  upon  the  municipal  corpora- 
tion to  follow  the  method  pointed  out  by  such  charter 
or  governing  statute. 

It  is  usually  provided  that,  in  the  disposition  of 
corporate  property,  the  sale  shall  be  made  only  after 
advertisement,  and  to  the  highest  bidder  for  cash. 

It  is  held  that  the  city  council,  under  a  resolution 
adopted,  may  convey  a  street  absolutely  to  a  railway 
company  and  such  resolution  and  deed  will  give  the 
company  the  right  to  construct,  maintain  and  operate 
its  tracks  upon  the  street.8 


1  Necessity  of  ordinance  to  author- 
ize conveyance.  "A  city  char- 
ter provided  that  the  city 
council  should  have  power  to 
make  all  ordinances  which 
should  be  necessary  and  proper 
for  carrying  into  execution  the 
powers  specified  in  the  act. 
Held,  that  a  conveyance  by  & 
city  of  certain  lands  to  a  rail- 
road company,  as  authorized 
by  the  resolution  of  the  city 


council,  was  sufficient  grant  of 
possession  to  the  railroad  com- 
pany for  the  purpose  of  con- 
structing tracks  in  streets  cov- 
ered by  the  conveyance,  and 
that  it  could  not  be  contended 
that  the  conveyance  should 
have  been  authorized  by  ordin- 
ance instead  of  by  resolution." 
City  of  Quincy  vs.  Chicago, 
B.  and  Q.  R.  Co.,  92  111.,  21. 
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It  is  held  that,  where  the  charter  grants  authority 
to  the  mayor  and  aldermen  of  a  city  to  "sell,  lease, 
or  dispose  of  city  property "  for  the  use  and  benefit 
of  the  city,  that  such  grant  of  power  warrants  the 
execution  of  a  mortgage  of  city  property  for  a  proper 
municipal  purpose.9 

PRESUMPTION  OF  REGULARITY. 

SECTION  66.  "A  conveyance  of  real  estate, 
regular  on  its  face,  and  under  the  corporate  seal, 
executed  by  a  municipal  corporation  having  the 
power  to  dispose  of  its  property,  will  be  presumed 
to  have  been  executed  in  pursuance  of  that  power, 
and  hence  it  is  unnecessary  for  the  grantee,  or  party 
claiming  under  it,  to  produce  the  special  resolution 
or  ordinance  authorizing  its  execution."  10 

LIABILITY    OF    CORPORATE    PROPERTY    TO    JUDICIAL 

SEIZURE. 

SECTION  67.  The  property  of  a  municipal 
corporation  owned  and  used  for  public  purposes  is 
not  subject  to  seizure  under  judicial  process.11 


9  Adams  vs.  Memphis,  etc.,  R.  Co., 

2  Coldw.  (Tenn.),  645. 

10  Choquette   vs.    Barada,    33   Mo. 

249;  Dillon  Mun.  Corp.  (4th 
Ed.),  Par.  581.  "Thus  where 
a  resolution  of  the  city  council 
directed  the  mayor  to  execute 
a  deed  to  the  legal  representa- 
tives of  L.  and  he  made  the 
conveyance  to  C.  without  stat- 
ing that  C.  was  the  legal 
representative  of  L.,  but  the 
deed  recited  that  it  was  made 
under  a  compromise  sale,  in 
pursuance  of  the  resolution  of 
the  city  council,  naming  the 
date  when  the  resolution  was 
approved,  it  was  held  that  the 
deed  must  be  considered  prima 


facie  evidence  of  title."  Jami- 
son vs.  Fopiana,  43  Mo.,  565. 
11  "This  is  so,  because  municipal 
corporations,  being  the  local 
agencies  of  the  government 
creating  them,  and  their  powers 
being  such  as  belong  to  sov- 
ereignty, their  property  and 
revenues  necessary  for  the 
exercise  of  these  powers  become 
a  part  of  the  machinery  of 
government,  and  to  permit  a 
creditor  to  seize  and  sell  them 
to  collect  his  debt  would  be  to 
permit  him  in  some  degree  to 
destroy  the  government  itself. ' ' 
See  Am.  and  Eng.  Ency.  of 
Law,  Vol.  15,  page  1070  and 
cases  cited. 


CORPORATE  PROPERTY  271 

The  private  property  of  a  municipal  corporation, 
however,  which  is  owned  for  profit,  and  charged  with 
no  public  trust  or  uses,  may  be  levied  on  and  sold  to 
satisfy  a  judgment  against  it.12 

In  other  jurisdictions,  either  by  statute  or  on 
general  principles,  it  is  held  that  judgments  against 
municipal  corporations  cannot  be  enforced  by  ordinary 
writs  of  execution,  and  that  the  only  remedy  of  the 
creditor  is  by  mandamus  to  compel  payment,  or  the 
levy  of  a  tax  for  that  purpose.  In  the  case  of  City  of 
Chicago  vs.  Hasley,  25  111.,  489,  the  court  said: 
"It  is  true,  by  the  charter  of  the  city  it  can  sue  and 
be  sued,  but  it  is  not  an  inference,  that  if  sued  and  a 
judgment  passes  against  it,  an  ordinary  writ  of  fieri 
facias  can  issue,  under  which  its  corporate  property 
can  be  seized  and  sold.  Nor  is  there  any  necessity 
for  such  writ.  On  a  debt  being  ascertained  by  judg- 
ment against  the  city,  and  a  refusal  to  pay  it,  a  man- 
damus can  issue  to  compel  payment  or  to  compel  a 
levy  of  taxes  sufficient  to  discharge  the  judgment. 
This  is  the  only  legal  way  in  which  judgment  can  or 
ought  to  be  enforced." 

The  reasoning  in  this  case  appears  very  clear  and 
cogent.  Municipal  corporations  are  both  public  and 
political  bodies.  They  are  the  embodiment  of  so 
much  political  power,  as  may  be  adjudged  necessary, 
by  the  legislature  granting  the  charter,  for  the  proper 
government  of  the  people  within  the  limits  of  the 
city  incorporated,  and  for  the  due  and  efficient  ad- 
ministration of  their  local  affairs.  For  these  purposes, 
the  authorities  can  raise  revenue  by  taxation,  make 
public  improvements,  and  defray  the  expenses  thereof 
by  taxation,  and  act  generally  within  their  limited 
spheres  and  restrained  only  by  the  charters  creating  them. 

11  New  Orleans  vs.  Morris,  3  Wood  (U.  S.),  103. 
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This  power  of  taxation  is  plenary,  and  furnishes, 
ordinarily,  the  only  means  such  corporations  possess, 
by  which  to  pay  their  debts.  They  cannot  be  said 
to  possess  property  liable  to  execution,  in  the  sense 
an  individual  owns  property  so  subject,  for  they 
have  the  control  of  the  corporate  property  only  for 
corporate  purposes,  and  to  be  used  and  disposed  of  to 
promote  such  purposes,  and  such  only.  Levying 
on  and  selling  such  property,  and  removing  it,  would 
work  the  most  serious  injury  in  any  city.13 

JUDICIAL    SEIZURE    OF    PROPERTY    OF    INHABITANTS 
FOR  MUNICIPAL  DEBTS. 

SECTION  68.  Unless  made  so  by  statute,  the 
property  of  the  individual  inhabitants  of  a  municipal 
corporation,  is  not  liable  for  the  debts  or  obligations 
of  the  corporation,  although  in  the  New  England 
States,  the  estate  of  any  inhabitant  is  liable  to  be 
taken  on  execution  to  satisfy  a  judgment  against  the 
municipality.14 

11  City    of    Chicago    vs.    Hasley,  158;   Merriwether  vs.  Garrett, 

25  111.,  485.  102  U.  S.,  472;  Hill  vs.  Boston, 

M  Lyon  vs.  Elizabeth,  43  N.  J.  L.,  122  Mass.,  344. 


CHAPTER   VIII. 

POWERS  AND   DUTIES   OF  MUNICIPAL  COR- 
PORATIONS. 

SECTION  69.  Powers  in  general.  Since  muni- 
cipal corporations  can  exist  only  by  virtue  of  express 
legislative  enactment  creating  or  authorizing  the 
creation  of  the  corporate  body,  they  may  be  said  to 
possess  and  can  only  exercise  the  following  powers, 
viz.: 

First.  Those  powers  which  are  mentioned  in 
express  words. 

Second.  Those  powers  which  are  necessarily  or 
fairly  implied  in  or  incident  to  powers  expressly 
granted. 

Third.  Those  powers  which  are  indispensable 
to  the  declared  objects  and  purposes  of  the  corporation. 

Municipal  corporations  are  wholly  under  a  dele- 
gated authority  and  can  exercise  no  powers  which 
are  not  in  express  terms  or  by  fair  implication  con- 
ferred upon  them.1 

In  the  case  of  Spaulding  vs.  City  of  Lowell,  40 
Mass.  (23  Pick.),  71,  the  court  said  in  reference  to 
the  general  powers  of  municipal  corporations :  l  They 
can  exercise  no  powers  but  those  which  are  conferred 
upon  them  by  the  act  by  which  they  are  constituted, 
or  such  as  are  necessary  to  the  exercise  of  their  cor- 
porate powers,  the  performance  of  their  corporate 
duties,  and  the  accomplishment  of  the  purposes  of 
their  association.  The  principle  is  fairly  derived 
from  the  nature  of  corporations,  and  the  mode  in 

1  Seeger  vs.  Mueller,  133  111.,  86. 
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which  they  are  organized  and  in  which  their  affairs 
must  be  conducted." 

Judge  Dillon,  in  his  admirable  commentaries  on 
the  law  of  municipal  corporations,  justifies  their 
exercise  of  incidental  powers  as  follows:  "In  this 
country,  all  corporations,  whether  public  or  private, 
derive  their  powers  from  legislative  grant,  and  can 
do  no  act  for  which  authority  is  not  expressly  given, 
or  may  not  be  reasonably  inferred.  But  if  we  were 
to  say  that  they  can  do  nothing  for  which  a  warrant 
could  not  be  found  in  the  language  of  their  charters, 
we  should  deny  them,  in  some  cases,  the  power  of  self- 
preservation,  as  well  as  many  of  the  means  necessary 
to  effect  the  essential  objects  of  their  incorporation. 
And  therefore  it  has  long  been  an  established  principle 
in  the  law  of  corporations,  that  they  may  exercise 
all  the  powers  within  the  fair  intent  and  purpose  of 
their  creation  which  are  reasonably  proper  to  give 
effect  to  powers  expressly  granted.  In  doing  this, 
they  must,  unless  restricted  in  this  respect,  have  a 
choice  of  means  adapted  to  ends,  and  are  not  to  be 
confined  to  any  one  mode  of  operation.  The  incidental 
powers  of  a  municipal  corporation  must  be  germane 
to  the  purposes  for  which  it  is  created." 

CONSTRUCTION  OF  MUNICIPAL  POWERS. 

SECTION'  70.  The  rule  obtains,  that  the  powers 
of  municipal  corporations  are  to  be  strictly  construed, 
and  any  doubt  or  ambiguity  arising  out  of  the  terms 
used  by  the  legislature  in  making  a  grant  of  power 
must  be  resolved  in  favor  of  the  public. 

However,  the  strictness  to  be  observed  in  giving 
construction  to  municipal  charters  should  be  such  as 
to  carry  into  effect  every  power  clearly  intended  to 
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be  conferred  on  the  municipality,  and  every  power 
necessarily  implied,  in  order  to  the  complete  exercise 
of  the  powers  granted. 

In  the  case  of  City  of  Port  Huron  vs.  McCall, 
46  Mich.,  565,  the  court  said:  'There  is  a  principle 
of  law  that  municipal  powers  are  to  be  strictly  inter- 
preted and  it  is  a  just  and  wise  rule.  Municipalities 
are  to  take  nothing  from  the  general  sovereignty 
except  what  is  expressly  granted.  But  when  a  power 
is  conferred  which  in  its  exercise  concerns  only  the 
municipality  and  can  wrong  or  injure  no  one,  there 
is  not  the  lightest  reason  for  any  strict  or  literal  inter- 
pretation with  a  view  of  narrowing  its  construction. 

"If  the  parties  concerned  have  adopted  a  parti- 
cular construction  not  manifestly  erroneous  and  which 
wrongs  no  one,  and  the  state  is  in  no  manner  con- 
cerned, the  construction  ought  to  stand.  That  is 
good  sense,  and  it  is  the  application  of  correct  prin- 
ciples in  municipal  affairs." 

It  is  held,  that  when  a  power  has  once  been  con- 
ferred, it  should  not  be  crippled  or  destroyed  by  a 
strained  interpretation  of  subsequent  laws.2 

MODE   OF  EXERCISE   OF  MUNICIPAL   POWERS. 

SECTION  71.  When  a  power  is  conferred  upon 
a  municipal  corporation,  and  the  mode  in  which  it  is 
to  be  exercised  is  prescribed  by  the  charter,  that  mode 
must  be  followed.  And  this  is  especially  so  where 
there  are  negative  words  that  in  effect  prohibit  the 
doing  of  the  thing,  unless  it  is  done  in  the  manner 
prescribed.3 

It  is  held  that,  where  the  acts  of  municipal  cor- 

J  Orange,  etc.,  R.  Co.  vs.  Alexan-  Cal.,    96;     First    Presbyterian 

dria,  17  Gratt.  (Va.),  176.  Church   vs.    Fort   Wayne,    36 

1  Zottman  vs.  San  Francisco,  20  Ind.,  338. 
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porations  affect  private  property,  the  exercise  of  such 
powers  granted  in  relation  thereto  must  be  strictly 
pursued.4 

In  West  Virginia,  the  corporate  powers  of  every 
town  and  village  can  only  be  exercised  by  the  common 
council  thereof,  or  under  its  authority,  except  where 
otherwise  provided  by  law.6 

Effect  of  failure  to  execute  power  in  mode  pre- 
scribed.— Respecting  the  effect  of  a  failure  by  a  muni- 
cipal corporation  to  exercise  a  power  in  the  manner 
prescribed,  the  law  seems  to  be  as  follows:  If  the 
provision  is  mandatory,  the  omission  is  fatal  to  the 
validity  or  binding  effect  of  the  corporate  action, 
but  if  directory  merely,  it  is  not  necessarily  so. 

USAGE  AND  CUSTOM  AS  AFFECTING  MUNICIPAL  POWERS. 

SECTION  72.  Municipal  corporations  in  Eng- 
land frequently  exercise  powers  by  virtue  of  a  long 
established  custom  or  prescription;  this  is  said  to 
presuppose  a  grant  of  the  power  exercised  by  charter 
or  act  of  parliament,  which  has  been  lost.  But  in 
this  country  the  powers  of  municipal  corporations 
cannot  be  conferred  upon  them  by  usage,  and  this 
necessarily  follows  as  a  result  of  the  manner  in  which 
our  municipal  corporations  are  created,  viz. :  By  ex- 
press legislative  act,  wherein  their  powers  and  duties 
are  wholly  prescribed.6 

4  Kyle  vs.  Malin,  8  Ind.,  34. 

*  Richards  vs.  Town  of  Clarksburg, 

30  W.  Va.,  491. 

•  Dillon,  Mun.  Corp.  (3rd  Ed.),  par. 

92;  in  the  case  of  Butler  vs. 
Charleston,  7  Gray  (Mass.)  12, 
it  was  held  that :  '  'A  city  whose 
charter  and  ordinances  provide 
that  no  contract  shall  be  bind- 
ing on  the  city  unless  made  by 
eome  authorized  agent  and 
within  some  appropriation  for 


the  purpose,  is  not  liable  for 
legal  services  beneficial  to  the 
city  performed  by  counsel 
retained  by  a  majority  of  the 
members  of  the  board  of  alder- 
men without  any  action  of  the 
city  council,  although  the  usage 
of  the  city  had  been  to  pay  such 
bills  approved  by  a  committee 
of  either  board  without  any 
formal  vote." 
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DELEGATION  OF  POWERS. 

SECTION  73.  Legislative  powers  conferred  upon 
municipalities  must  be  executed  by  the  municipality 
and  cannot  be  delegated  to  any  subordinate  or  other 
authority.7 

So  far  as  the  functions  of  a  municipal  corporation 
are  legislative,  they  may  rest  in  the  discretion  and 
judgment  of  the  municipal  body  entrusted  with  them, 
and  that  body  cannot  refer  the  exercise  of  the  power 
to  the  judgment  of  its  subordinates  or  of  any  person.8 

The  powers  delegated  to  municipal  corporations 
for  the  control  and  management  of  their  own  local 
affairs  and  concerns,  are  regarded  as  trusts  confided 
to  the  hands  in  which  they  are  placed,  and  are  not 
subject  to  be  delegated  by  the  repositories  of  them. 

In  Oakland  vs.  Carpentier,  13  Cal.,  540,  it  ap- 
peared that  the  board  of  trustees  of  the  town  of 
Oakland,  in  whom  the  legislature  had  large  corporate 
and  municipal  powers,  were  authorized  "to  lay 
out,  make,  open,  widen,  regulate  and  keep  in  repair 
all  streets,  bridges,  ferries,  public  places  and  grounds, 
wharves,  docks,  piers,  slips,  sewers  and  alleys,  and  to 
authorize  the  construction  of  the  same."  Under 
this  clause  the  board  by  ordinance  gave  defendant 
exclusive  privilege  of  laying  out,  establishing,  con- 
structing and  regulating  wharves,  etc.,  within  the 
city  for  thirty-seven  years.  Held,  "that  the  ordinance 
was  void  as  being  a  transfer  of  the  corporate  powers 
of  the  board. " 

There  exists  no  doubt,  however,  of  the  power  of  a 
municipal  corporation  to  employ  agents  for  the  execu- 
tion and  carrying  out  its  ministerial  work.8 

7  City  of  Chicago  vs.  Stratton,  162  •  Hitchcock  vs.  Galveston,  96  U. 

111.,  494.  S.,  341. 

8  City  of  East  St.  Louis  vs.  Thomas, 

11  111.  App.,  283. 
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Respecting  the  authority  of  a  municipal  corpora- 
tion to  surrender  its  legislative  powers,  Judge  Dillon 
says:  'Towers  are  conferred  upon  municipal  cor- 
porations for  public  purposes;  and  as  their  legislative 
powers  cannot  be  delegated,  so  they  cannot  be  bar- 
gained or  bartered  away.  Such  corporations  may 
make  authorized  contracts,  but  they  have  no  power, 
as  a  party,  to  make  contracts  or  pass  by-laws  which 
shall  cede  away,  control,  or  embarrass  their  legislative 
or  governmental  powers,  or  which  shall  disable  them 
from  performing  their  public  duties." 

MANDATORY  AND  DISCRETIONARY  POWERS. 

SECTION  74.  The  question  of  legislative  in- 
tention is  the  determining  factor  in  ascertaining 
whether  a  power  granted  to  a  municipal  corporation 
is  mandatory  or  discretionary. 

Where  the  mere  power  is  granted  a  municipal 
corporation  to  do  an  act,  there  is  not  necessarily  an 
obligation  resting  upon  it  to  perform  such  act.10 

However,  what  a  municipal  corporation  is  em- 
powered to  do  for  others  and  it  is  beneficial  to  them 
to  have  done,  the  law  holds  it  ought  to  do.11 

The  general  rule  seems  to  be  that,  where  any 
person  has  a  right  to  demand  the  exercise  of  a  public 
function,  and  there  is  an  officer  or  set  of  officers  author- 
ized to  exercise  that  function,  there,  the  right  and 
authority  give  rise  to  the  duty ;  but,  where  the  right 

10  Goodrich  vs.  Chicago,  20  111.,  445.  boats  by  the  corporation.  Held, 
"  In  the  City  of  Ottawa  vs.  People,  that  by  this  language  an  im- 
48  111.,  233,  "An  act  to  author-  perative  duty  was  imposed 
ize  the  town  of  Ottawa,  in  La  upon  the  city  to  maintain  and 
Salle  County,  to  erect  two  keep  in  repair  and  open  and 
bridges  across  the  Illinois  and  close  those  bridges  for  the  pass- 
Michigan  Canal,  "provided  that  age  of  boats  and  travellers  by 
when  constructed  the  bridges  land,  to  compel  the  per- 
Bhould  be  maintained,  repaired  formance  of  which  duty  man- 
and  opened  for  the  passage  of  damns  would  lie." 
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depends  upon  the  grant  of  authority  and  that  authority 
is  essentially  discretionary,  no  legal  right  is  imposed.12 

PRESUMED  KNOWLEDGE  OF  POWERS. 

SECTION  75.  Municipal  corporations  can  only 
exercise  such  powers  as  are  conferred  upon  them  by 
their  charters,  and  all  persons  dealing  with  them 
must  see  that  they  have  the  power  to  perform  the 
proposed  act. 

As  when  a  city  is  expressly  limited  to  a  certain 
amount  of  indebtedness,  beyond  which  no  further 
debts  can  be  created,  a  party  loaning  it  money  is 
bound  to  ascertain  at  his  peril  whether  the  city  has 
not  already  reached  its  limit,  and  if  he  does  not,  and 
the  city  has  reached  its  limit,  he  can  not  enforce  pay- 
ment of  the  evidence  of  indebtedness  given  him  to 
secure  the  loan.13 

SPECIAL  AND  PARTICULAR  POWERS. 

SECTION  76.  COMPROMISE  AND  ARBITRATION. 
A  municipal  corporation  has  power  to  settle  disputed 
claims  against  it,  and  in  the  absence  of  a  statute 
prohibiting,  may  submit  to  arbitration  all  unsettled 
claims  and  must  perform  the  award  made  upon  such 
arbitration.14 

CELEBRATIONS  AND  ENTERTAINMENTS.  It  is  held 
that  a  municipal  corporation  has  no  authority  to 
levy  a  tax  to  provide  a  fund  with  which  to  entertain 
official  visitors  to  the  municipality,  as  such  a  tax 
would  not  be  for  any  necessary  or  proper  corporate 
purpose.15 

11  Can-  vs.  North  Liberties,  35  Pa.  "  Agnew  vs.  Brail,   124   111.,  312; 

St.,  324.  City    of   Shawneetown   vs. 

a  Law  vs.  The  People,  87  111.,  385.  Baker,  85  111.,  563. 

14  Law  vs.  People,  87  111.,  385. 
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However,  where  there  is  a  charter  provision 
authorizing  the  expenditure  by  a  municipal  corpora- 
tion of  funds  for  the  entertainment  of  distinguished 
visitors  and  for  celebrations,  there  is  no  doubt  of  the 
constitutionality  of  such  charter  provisions.16 

PAYMENT  OF  REWARDS.  There  is  much  conflict 
of  authority  respecting  the  power  of  a  municipal  cor- 
poration, in  the  absence  of  an  express  statutory  pro- 
vision, to  offer  a  reward  for  the  apprehension  of 
criminals.  In  some  jurisdictions  the  power  is  denied, 
while  in  others  it  is  upheld.17 

POLICE  POWERS  AND  REGULATIONS. 

SECTION  77.  The  police  power  of  the  state 
has  been  variously  defined  and  described.  Blackstone 
offers  the  following:  "The  due  regulation  and  domes- 
tic rule  of  the  kingdom  whereby  the  individuals  of 
the  state,  like  the  members  of  a  well-governed  family, 
are  bound  to  conform  their  general  behavior  to  the 
rules  of  propriety,  good  neighborhood,  and  good  man- 
ners, and  to  be  decent,  industrious,  and  inoffensive  in 
their  respective  stations." 

Judge  Dillon,  in  his  commentaries  on  the  law  of 
municipal  corporations,  says:  "Laws  and  ordinances 
relating  to  the  comfort,  health,  convenience,  good 
order,  and  general  welfare  of  the  inhabitants  are 
comprehensively  styled,  'Police  Laws  or  Regulations.' 
And  it  is  well  settled  that  laws  and  regulations  of  this 
character,  though  they  may  disturb  the  enjoyment 
of  individual  rights,  are  not  unconstitutional,  though 
no  provision  is  made  for  compensation  for  such  distur- 
bances. They  do  not  appropriate  private  property 

19  Hill    vs.    East    Hampton,    140  "  See  Am.  &  Eng.  Ency.  of  Law, 

Mass.,  381.  Vol.  15,  page  1053,  and  cases 

cited  in  the  notes. 
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for  public  use,  but  simply  regulate  its  use  and  enjoy- 
ment  by   the    owner." 

If  he  suffers  injury,  it  is  either  damnum  dbsque 
injuria,  or,  in  the  theory  of  the  law,  he  is  compensated 
for  it  by  sharing  in  the  general  benefits  which  the 
regulations  are  intended  and  calculated  to  secure. 
The  citizen  owns  his  property  absolutely,  it  is  true; 
it  cannot  be  taken  from  him  for  any  private  use 
whatever,  without  his  consent,  nor  for  any  public 
use  without  compensation,  still  he  owns  it  subject  to 
this  restriction,  viz.:  that  it  must  be  so  used  as  not 
to  injure  others,  and  that  the  sovereign  authority 
may,  by  police  regulations,  so  direct  the  use  of  it  that 
it  shall  not  prove  pernicious  to  his  neighbors,  or  the 
citizens  generally.  These  regulations  rest  upon  the 
maxim  salus  populi  suprema  est  lex."  18 

Whatever  differences  of  opinion  may  exist  as  to 
the  extent  and  boundaries  of  the  police  power,  and 
however  difficult  it  may  be  to  render  a  satisfactory 
definition  of  it,  there  seems  to  be  no  doubt  that  it 
does  extend  to  the  protection  of  the  lives,  health,  and 
property  of  the  citizens  and  to  the  preservation  of 
good  order  and  the  public  morals.19 

A  state  has  all  power  necessary  for  the  protection 
of  the  property,  health  and  comfort  of  the  public,  and 
it  may  delegate  this  power  to  local  municipalities  in 
such  measure  as  may  be  deemed  desirable  for  the 
best  interests  of  the  public;  and  the  state  may  resume 
it  again  when  deemed  expedient.20 

A  municipal  corporation,  under  its  police  powers, 
may  make  reasonable  provision  for  the  peace,  safety 

18  Dillon.    Mun.    Corp.  (3rd    Ed.),  "  Harmon  vs.  City  of  Chicago,  110 

Par.  141.  111.,  400, 

18  Boston  Beer  Co.  vs.  Massachu- 
setts, 97  U.  S.,  25. 
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and  convenience  of  its  inhabitants,  which  regulations 
generally  concern  the  use  of  streets,  either  by  in- 
dividuals or  by  corporations  with  railway  cars. 

In  the  case  of  Chicago  Union  Traction  Company 
vs.  Chicago,  199  111.,  484,  it  was  held  that  the  charter 
of  the  City  of  Chicago  gave  the  city  power  to  limit 
the  fare  to  be  charged  by  street  railways,  and  that, 
as  a  necessary  incident  to  such  power,  it  could  enact 
ordinances  requiring  street  railway  companies  to  furn- 
ish transfer  tickets  entitling  passengers  to  ride  on  a 
connecting  line  of  the  same  company  without  the 
payment  of  an  additional  fare. 

A  municipal  corporation  may  by  ordinance  reg- 
ulate the  speed  of  trains  within  its  corporate  limits, 
and  may  require  a  railroad  company  to  keep  a  flagman 
at  crossings.21 

A  municipal  corporation  may  by  ordinance  re- 
quire street  railroad  companies  to  keep  their  tracks 
watered  so  as  to  lay  the  dust,  and  may  impose  a  fine 
for  a  failure;  may  also  forbid  any  railway  company 
from  allowing  a  train,  engine  or  car  to  stand  on  a 
street  crossing  more  than  a  limited  number  of  minutes, 
except  in  case  of  accident.22 

ESTABLISHMENT  OF  FIRE  LIMITS. 

SECTION  78.  The  weight  of  authority  up- 
holds the  rule,  that  municipal  corporations  have  the 
power  to  enact  ordinances  prescribing  fire  limits, 
and  forbid  the  erection  of  wooden  buildings  therein 
and  may  also  make  other  regulations  to  insure  against 
fire. 

The  exercise  of  the  power  to  enact  ordinances 

21  Knobloch  vs.   Chicago,  Milwau-  n  City  &  Suburban  R.  Co.  vs.  Sa- 

kee,  etc.,  R.  Co.,  31  Minn.,  402;  vannah,  77  Ga.,  731;    McCoy 

State  vs.  East  Orange,  41  N.  J.  vs.  Philadelphia,  etc.,  R.  Co., 

L.,  127;   Lake  View  vs.  Tate,  5  Del.,  599. 
130  111.,  247. 
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for  the  protection  of  the  property  of  its  citizens  against 
fire  is  not  a  new  power,  nor  one  not  connected  with 
the  purposes  for  which  such  corporations  are  organized. 
On  the  contrary,  it  is  the  exercise  of  a  power  long 
possessed  by  municipal  corporations,  and  closely  con- 
nected with  the  purposes  for  which  such  corporations 
are  organized.23 

A  municipal  corporation  may  pass  ordinances 
respecting  the  storing  of  quantities  of  gun-powder, 
dynamite  or  other  combustible  or  inflammable  ma- 
terial, and,  in  fact,  pass  any  other  reasonable  ordinance 
for  the  prevention  and  extinguishment  of  fires. 

QUARANTINE  AND  HEALTH. 

SECTION  79 .  The  preservation  of  the  public 
health  being  indispensable  to  the  existence  of  a  muni- 
cipal corporation,  the  power  to  enact  ordinances  to 
that  end  is  inherent  in  a  municipality,  and  may  be 
exercised  as  an  implied  power,  whether  expressly 
granted  or  not.  The  regulation  of  the  police  power 
is  hardly  susceptible  of  exact  definition,  as  the  exi- 
gencies of  each  case  are  varying,  and  the  cases  are  in- 
numerable where  the  health  of  the  inhabitants  of  the 
municipality  may  be  in  some  degree  endangered. 
When  the  city  council  considers  some  occupation  or 
thing  dangerous  to  the  health  of  the  community,  and 
in  the  exercise  of  its  discretion  passes  an  ordinance 
to  prevent  such  a  danger,  it  is  the  policy  of  the  law 
to  favor  such  legislation  as  being  humane  and  essential 
to  the  preservation  and  protection  of  the  community. 

Municipalities  are  allowed  a  greater  degree  of 
liberty  of  legislation  in  this  direction  than  any  other. 
The  necessity  for  action  is  often  more  urgent  and  the 
consequences  of  neglect  are  more  detrimental  to  the 

a  Baumgartner  vs.  Hasty,  100  Ind.,  575. 
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public  good  in  this  than  in  any  other  form  of  local 
evil.24 

A  municipal  corporation  is  authorized,  as  a  sani- 
tary and  police  regulation,  to  contract  to  secure  a 
supply  of  water,  by  boring  an  artesian  well;  to  make 
such  regulations  as  will  insure  pure  milk;  enact  ordin- 
ances to  prevent  the  spread  of  disease  in  fruit  trees; 
to  regulate  the  burial  of  dead;  to  supervise  the  loca- 
tion and  operation  of  slaughter  houses,  and  regulate 
the  cleaning  and  care  of  sinks  and  cesspools. 

The  city  may  also  establish  quarantine  regulations 
and  exclude,  remove  or  detain  persons  affected  with, 
or  who  have  been  exposed  to,  contagious  or  infectious 
diseases.  The  municipality  has  also  authority  to 
regulate  the  removal  of  dead  animals  and  garbage 
and  to  determine  and  declare  what  are  nuisances  to 
health. 

INSPECTION  ORDINANCES. 

Numerous  decisions  uphold  the  power  of  the  legis- 
lature to  grant  to  municipal  corporations  authority 
to  enact  ordinances  regulating  the  weighing  of  meat, 
vegetables,  grain  and  other  products.  The  right  to 
pass  inspection  laws  belongs  to  the  police  powers  of 
the  government,  and  the  legislature  has  authority  to 
arrange  the  distribution  of  such  powers  as  the  public 
exigencies  may  require,  apportioning  them  to  local 
jurisdictions  to  such  extent  as  the  law-making  power 
deems  appropriate. 

Inspection  laws  are  not  regarded  as  imposing 
burdens  upon  trade,  nor  as  unjustly  discriminating 
in  favor  of  one  class  at  the  expense  of  another,  so  long 
as  they  are  reasonable.25 

*  Gundling  vs.  City  of  Chicago,  176  Stokes  vs.  New  York,  14  Wend. 

111.,  340.  (N.  Y.),  87;   Howe  vs.  Norris, 

»  People  vs.  Harper,  91  111.,  357;  12  Allen  (Mass.),  82. 
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Under  the  police  powers,  whatever  disturbs  the 
public  comfort,  quiet  and  convenience  may  be  pro- 
hibited by  the  enactment  of  ordinances,  such,  for 
example,  as  breaking  the  Sabbath,  carrying  concealed 
weapons,  blasting  of  rock,  preaching  and  singing  in 
the  street,  public  drunkenness,  unnecessary  blowing 
of  steam  whistles  and  cruelty  to  animals. 

An  ordinance  or  statute  providing  that  certain 
acts  upon  the  streets  shall  be  unlawful  without  a  per- 
mit from  the  mayor  or  governor,  is  a  reasonable  and 
valid  law.28  A  street  is  for  ordinary  business  traffic 
and  travel,  and  not  for  holding  meetings. 

Every  street  meeting  or  parade  is  an  extraordinary 
use  of  the  street,  and  such  use  is  by  sufferance  of  the 
public,  and  the  public,  through  its  constituted  au- 
thorities, has  the  inherent  right  to  regulate  and  con- 
trol such  use.27 

POWER  OF  A  MUNICIPAL  CORPORATION  TO  PREVENT 
AND  ABATE  NUISANCES. 

SECTION  80.  Although  the  power  of  munici- 
pal corporations  to  prevent  and  abate  nuisances  is 
usually  conferred  by  direct  legislative  authority,  yet 
the  opinion  prevails,  that  in  the  absence  of  such 
authority,  the  power  is  inherent  in  these  corporations. 

The  power  to  abate  nuisances  is  a  portion  of  the 
police  authority  necessarily  vested  in  the  corporation 
of  all  populous  towns.28 

Where  things  are  not  nuisances  per  se,  but 
become  so  under  certain  circumstances,  it  is  generally 

*  10  Allen  (Mass.),  88;  Pedrick  vs.  *  City  of  Bloomington  vs.  Richard- 

Heaton,  12  Gray,  161;    Dunn  eon,  38  111.,  60. 

vs.  People,  94  111..  140;    State  »  Baker     vs.     Boston,     12     Pick, 

vs.  White,  5  Atl.  Rep.,  828.  (Mass.),     184;     Kennedy    vs. 

Phelps,  10  La.  An.,  227. 
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held,  that  a  declaration  by  the  proper  authority  that 
it  is  a  nuisance,  is  conclusive. 

The  general  rule  is  that,  if  a  thing  is  in  its  nature, 
or  because  forbidden  by  law,  a  nuisance,  or  if,  in  its 
nature,  it  may  be  a  nuisance,  although  there  might 
be  an  honest  difference  of  opinion  upon  that  point, 
the  determination  of  the  city  council  or  other  proper 
authority  that  it  is  a  nuisance  is  conclusive. 

However,  trades,  occupations,  etc.,  which  in 
their  nature  are  not  nuisances  but  which  may  become 
so  by  reason  of  their  locality,  surroundings  or  the 
manner  in  which  they  are  conducted,  etc.,  cannot  be 
arbitrarily  declared  to  be  nuisances,  but  only  when, 
under  the  circumstances,  they  are  so  in  fact. 

It  is  held,  that  the  legislature  has  unquestioned 
authority  under  the  constitution  to  confer  on  an  in- 
corporated town,  the  power  to  declare  what  shall 
be  nuisances,  and  to  provide  for  their  abatement.29 


»  Roberts  vs.  Ogle,  30  EL,  459;  in 
this  case  the  court  used  the 
following  language:  "The 
Town  of  Carrolton  was  by  its 
charter  authorized  to  declare 
what  should  be  nuisances,  and 
to  provide  for  the  abatement 
thereof  by  ordinance.  An  ordi- 
nance was  passed,  declaring 
swine  running  at  large  within 
the  corporate  limits  to  be 
nuisances,  and  providing  for 
the  abatement  thereof.  The 
court  instructed,  'that  under 
the  laws  of  the  State  of  Illinois, 
the  owners  of  stock  have  the 
right  to  turn  them  upon  the 
common  range  of  the  county, 
and  the  corporation  of  the 
town  of  Carrolton  has  no  right 
to  pass  an  ordinance  to  impair 
that  right;  and  that  the  ordi- 
nance, under  which  the  defend- 
ant justifies  the  taking  of  the 
plaintiff's  hogs,  is  null  and 
void,  so  far  as  it  regards  per- 
sons residing  without  the  limits 
of  the  corporation.'  This  in- 


struction was  erroneous.  Ad- 
mitting the  right  of  common 
to  be  as  stated,  it  is  not  such  a 
right  as  is  not  within  legislative 
control.  It  may  be  abridged 
or  destroyed,  wherever  and 
whenever  the  law  making  pow- 
er may  think  the  public  good 
may  require  it.  If  the  legisla- 
ture has  the  constitutional 
authority  to  confer  this  power 
upon  the  corporation,  then  the 
corporation  nad  authority  to 
pass  this  ordinance.  The  right  to 
nave  hogs  at  large,  in  the  cor- 
porate limits,  is  of  no  higher  or- 
der than  the  right  to  have  spirit- 
uous liquors  within  the  same 
limits,  and  in  the  case  of 
Goddard  vs.  Jacksonville,  15 
El.,  588,  we  held  that  it  was 
competent  to  the  legislature  to 
authorize  the  corporation  to  de- 
stroy such  right  by  declaring 
liquor  a  nuisance  there.  The 
ordinance  was  valid,  and  the 
instruction  erroneous." 
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Numerous  authorities  hold,  that  the  remedy  by 
injunction  will  lie  to  restrain  a  municipal  corporation 
from  interfering  with  the  use  of  property  which  has 
not  been  lawfully  ascertained  and  declared  to  be  a 
nuisance.30 

Mode  of  Abatement. — Although  the  usual  legal 
proceedings  are  generally  resorted  to  by  municipal 
corporations  to  abate  public  nuisances,  yet  the  state 
has  the  undoubted  authority  to  confer  upon  them  the 
power  of  summary  abatement  in  cases  of  emergency.31 

The  summary  abatement  of  nuisances  is  a  remedy 
which  has  ever  existed  in  the  law,  and  its  exercise 
cannot  be  regarded  as  in  conflict  with  constitutional 
provisions  for  the  protection  of  the  rights  of  private 
property,  and  giving  a  trial  by  jury. 

The  doctrine  of  law  is  quite  generally  recognized, 
that  a  court  of  equity  has  no  power  to  enjoin  the 
exercise  of  the  police  powers  given  by  law  to  the 
officers  of  a  municipal  corporation,  so  as  to  prevent 
such  officers  from  preserving  the  public  peace,  and 
from  keeping  a  public  street  open  to  public  use. 
The  court  has  no  jurisdiction  to  interfere  with  the 
public  duties  of  any  of  the  departments  of  the  govern- 
ment, or  override  the  policy  of  the  state. 

In  the  case  of  City  of  Chicago  et  al.  vs.  Wright, 
69  111.,  326,  the  court  said:  "Was  it  ever  before 
heard  of,  that  it  was  within  the  province  of  a  court  of 
equity  to  overrule  the  policy  of  the  state,  manifested 
by  a  statute  passed  with  reference  to  the  public  peace 
and  security,  and  thus  shackle  the  hands  of  state 
.  officers  whose  functions  relate  to  the  preservation  of 

"  Denver  vs.  Mullen,  7  Colo.,  345;  8l  Baumgartner  vs.  Hasty,  100  Ind., 

Kennedy  vs.   Phelps,  10    La.  575;  Town  of  Davis  vs.  Davis, 

An.,  227;   Ferguson  vs.  Selma,  4  W.  Va.,  464. 

43  Ala.,  398;  Potter  vs.  Mena- 
sha,  30  Wis.,  492. 
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that  peace  and  security?  The  heads  of  the  police 
department  of  Chicago  are  not  merely  municipal 
officers,  whose  functions  relate  exclusively  to  that 
particular  municipality,  but  they  are  state  officers — 
that  is,  officers  whose  duties  concern  the  state  at  large 
or  the  general  public,  although  exercised  within  de- 
fined territorial  limits.  The  administration  of  justice, 
the  preservation  of  the  public  peace,  and  the  like, 
although  confided  to  local  agencies,  are  essentially 
matters  of  public  concern." 

AUTHORITY  OF  A  MUNICIPAL  CORPORATION  TO  PROVIDE 
WATER  SUPPLY  OR  LIGHTS. 

SECTION  81.  Municipal  corporations  are  us- 
ually empowered  to  provide  for  an  adequate  and 
proper  water  supply  by  their  charter  or  by  statutory 
provision. 

"In  the  absence  of  such  provision  this  particular 
power  has  been  regarded  as  embraced  within  the 
general  police  power  to  make  proper  provision  for  the 
security,  welfare,  health,  and  good  government  of  the 
inhabitants,  or  the  authority  to  make  such  contracts 
as  shall  be  deemed  necessary  for  the  welfare  of  the 
municipality."32 

Municipal  corporations,  under  their  general  police 
powers,  have  the  authority  to  furnish  lights  for  their 
streets  and  other  public  places;  and  this  power  to 
light  its  streets  includes  the  power  to  acquire,  by 
purchase  or  building,  a  plant  for  such  purpose. 

It  is  not  uncommon  to  confer  upon  municipal 
corporations  express  power  to  provide  by  contract 
for  the  lighting  of  their  streets,  public  grounds  and 
buildings.33 

n  See  Am.  &  Eng.  Ency.  of  Law,  M  Richmond  County  Gas-Light  Co. 

Vol.  20,  page  1148,  and  also  see  vs.  Middleton,  59  N.  Y.,  228; 

in  same  work  the  title,  Water-  Mitchell    vs.    Negaunee,     113 

works  and  Water  Companies.  Mich.,  359. 


DUTIES  OF  MUNICIPAL  CORPORATIONS.         289 

POWER  OF  MUNICIPAL  CORPORATIONS  TO  GRANT  EX- 
CLUSIVE PRIVILEGES. 

SECTION  82.  The  decided  weight  of  authority 
sustains  the  rule  that,  in  the  absence  of  express  legis- 
lative authority,  a  municipal  corporation  has  not  the 
power  to  grant  to  any  person  or  corporation  the 
exclusive  privilege  of  using  its  streets. 

The  law  is  well  settled,  that  the  legislature  of  a 
state  has  full  and  paramount  authority  over  all  the 
public  ways  and  public  places. 

Judge  Dillon,  in  his  work  on  municipal  corpora- 
tions (4th  Ed.),  Par.  695,  says:  "However  it  may 
be,  as  respects  the  power  of  the  legislature  to  make 
and  grant  exclusive  privileges,  no  such  power,  it  is 
clear,  can  be  exercised  by  a  municipal  council  unless 
it  is  plainly  conferred  by  express  words  or  by  necessary 
or,  at  least,  reasonable  implication." 

POWER   OF   MUNICIPAL   CORPORATIONS   TO    BORROW 
MONEY  AND  INCUR  DEBT. 

SECTION  83.  It  has  been  held  that  the  power 
to  borrow  money  or  incur  debts,  is  not  an  incident 
to  their  corporate  existence,  and  cannot  be  exercised 
unless  conferred  upon  them  by  law.34 

However,  other  jurisdictions  hold  to  the  view 
that  municipal  corporations  have  an  implied  or  in- 
cidental power  to  borrow  money  for  the  accomplish- 
ment of  objects  expressly  authorized  by  their  charters. 

Judge  Dillon,  in  his  work  on  Municipal  Corpora- 
tions (4th  Ed.),  Par.  117,  says:  'The  question  of  the 
incidental  authority  of  municipal  corporations  to  bor- 
row money  has  not  been  so  thoroughly  considered 
and  so  often  decided  as  to  be  entirely  closed  to  con- 

14  Law  vs.  People,  87  111.,  385. 
Vol.  VIII.— 19. 
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troversy.  In  view  of  the  legislative  practice  to  confer, 
in  terms,  all  powers  so  important  as  this,  the  dangerous 
nature  of  this  power,  by  reason  of  the  temptation  it 
holds  out  to  incur  needless  debts  and  to  make  extrava- 
gant expenditures,  and  the  facilities  it  offers  for 
frauds,  and  the  settled  and  salutary  doctrine  that 
such  corporations  have  no  powers  but  such  as  are 
expressly  conferred,  and  those  which  are  necessary 
to  effect  the  objects  of  the  corporation,  and  those 
which  are  incidental  to  the  express  grants,  the  author, 
where  the  legislative  will  is  wholly  silent,  would  be 
strongly  inclined  to  deny  the  existence  of  a  general 
implied  or  incidental  power  to  borrow  money."35 

The  Supreme  Court  of  the  United  States  in  the 
case  of  Mayor  of  Nashville  vs.  Ray,  19  Wall.  (U.  S.), 
479,  held  that  the  power  to  borrow  money  was  not  an 
incidental  and  necessary  power  of  a  municipal  cor- 
poration, and  that  to  create  a  valid  indebtedness  for 
money  borrowed  by  a  municipality  there  must  exist 
either  express  authority,  or  the  same  must  be  clearly 
implied  from  granted  powers. 

LIMITATION  ON  POWER  TO  BECOME   INDEBTED. 

SECTION  84.  In  nearly  all  the  states  provi- 
sions are  made  in  constitutions,  statutes  and  incor- 
porating acts  limiting  the  amount  of  municipal  in- 
debtedness to  a  certain  per  cent  of  the  assessed  value 
of  the  real  and  personal  property,  within  the  corporate 
limits. 

Under  the  constitution  of  Illinois,  municipal 
corporations  are  prohibited  from  incurring  indebted- 
ness, in  any  manner  or  for  any  purpose,  to  an  amount, 
including  existing  indebtedness,  in  the  aggregate  ex- 

»*  Bank  vs.  Chillicothe,  7  Ohio,  Part  II,  page  31. 
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ceeding  five  per  cent,  on  the  value  of  the  taxable  prop- 
erty therein,  to  be  ascertained  by  the  last  assessment 
for  State  and  county  taxes  previous  to  the  incurring  of 
such  indebtedness,  and  any  corporate  indebtedness 
created  beyond  such  limit,  and  the  evidences  thereof, 
are  void,  and  no  tax  can  be  levied  and  collected  to 
pay  the  same  or  interest  thereon.38 

It  is  held,  that  limitations  imposed  by  the  constitu- 
tion on  the  power  of  municipal  corporations  to  con- 
tract debts,  should  be  construed  with  reference  to 
existing  facts,  and  with  a  view  to  the  practical  working 
of  that  instrument,  and  such  a  literal  construction  as 
would  defeat  the  object  to  be  attained  should  not  be 
adopted.37 

AID  TO  RAILROAD  COMPANIES. 

SECTION  85.  The  law  is  settled,  that  in  the 
absence  of  special  restrictive  constitutional  provisions, 
municipal  corporations  may  be  authorized  to  aid  in  the 
construction  of  railways,  either  by  subscription  to 
their  capital  stock  or  by  donation,  and  the  issue  of 
negotiable  bonds  in  payment  of  such  subscription  or 
donation.38 

The  donation  made  by  a  city  to  a  railroad  company 
is  regarded  by  the  highest  authorities  as  a  debt  created 
for  a  corporate  purpose.  The  public  at  large,  the  in- 
dividual shareholder  of  the  company  and  the  citizens 
of  the  municipal  corporation,  all  have  an  interest  and 
are  benefited  by  the  construction  of  a  railroad. 

By  its  completion,  the  public  have  increased  facili- 
ties for  travel  and  transportation,  the  shareholders  the 
prospect  of  profit  in  their  investment,  and  the  citizens 
of  the  corporation  have  afforded  to  them  increased 

*  HI.  Const.,  Art.  9,  Sec.  12.  120;     Norton    vs.    Dyersburg, 

87  Law  vs.  People,  87  111.,  385.  127  U.  S.,  139;    Quincy,  etc., 

88  Goddin  vs.  Crump,  8  Leigh  (Va.),  Ry.  Co.  vs.  Morris,  84  111.,  410. 
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facilities  for  trade  and  commerce,  enhanced  value  to 
property  within  their  local  divisions.  Judge  Dillon, 
although  recognizing  the  decided  weight  of  authority 
in  favor  of  the  doctrine  as  herein  set  out,  makes  the 
following  comment:  "The  power  conferred  upon 
municipal  and  public  corporations  to  issue  commercial 
securities  for  such  purposes  is  of  comparatively  recent 
origin,  and  it  has  been  undeniably  attended  with 
very  serious,  and  it  is  perhaps  not  too  strong  a  state- 
ment to  add,  disastrous  consequences. 

"  One  of  these  is  the  stimulus  which  the  long  credit 
commonly  provided  for  effectually  supplies  to  over- 
indebtedness.  The  bonds  usually  fix  a  time,  twenty  or 
thirty  years  distant,  for  payment  of  the  principal. 
Those  who  vote  the  debt,  and  the  councils  or  bodies 
which  create  it  and  issue  the  bonds,  do  so  without 
much  hesitation,  as  the  burden  is  expected  to  fall 
principally  on  posterity." 

Power  to  Contract. — The  general  rule  is,  that  a 
municipal  corporation,  unless  restricted  by  its  charter, 
has  implied  power  to  make  such  contracts  as  are  rea- 
sonably necessary  for  the  purpose  of  carrying  into  effect 
the  objects  of  its  creation.39 

Power  to  enact  Ordinances. — The  power  is  usually 
possessed  by  municipal  corporations  to  enact  and 
establish  all  needful  ordinances,  by-laws,  rules,  regula- 
tions, etc.  This  power  is  held  to  be  incidental  to  the 
creation  of  a  municipal  corporation. 

19  East  St.  Louis  vs.  East  St.  Louis  Gainesville  vs.  Caldwell,  81  Ga., 

Gas   Light   Co.,   98   HI.,   415;  76. 


CHAPTER    IX. 

POWERS  RELATING  TO  STREETS  AND  HIGH- 
WAYS. 

LEGISLATIVE  CONTROL. 

SECTION  86.  "The  legislature  of  the  state 
represents  the  public  at  large,  and  has,  in  the  absence 
of  special  constitutional  restraint  and  subject  *  *  * 
to  the  property  rights  and  easements  of  the  abutting 
owner,  full  and  paramount  authority  over  all  public 
ways  and  public  places.  "* 

"The  plenary  power  of  the  legislature  over  streets 
and  highways  is  such,  that  it  may,  in  the  absence  of 
special  constitutional  restrictions,  vacate  or  dis-con- 
tinue  them,  or  invest  municipal  corporations  with  this 
authority.  Without  a  judicial  determination,  a  muni- 
cipal corporation,  under  the  authority  conferred  by  its 
charter  to  locate  and  establish  streets  and  alleys  and 
to  vacate  the  same,  may  constitutionally  order  a 
vacation  of  a  street;  and  this  power,  when  exercised 
with  due  regard  to  individual  rights,  will  not  be  re- 
strained at  the  instance  of  a  property  owner,  claiming 
that  he  is  interested  in  keeping  open  the  streets  dedi- 
cated to  the  public."  2 

DELEGATION  OF  CONTROL  OF  STREETS  TO  MUNICIPAL 
CORPORATIONS. 

SECTION  87.  While  it  is  true  that  the  public 
highways  are  for  the  use  of  the  general  public,  it  is 
at  the  same  time  true  that  the  legislature  is  a  represen- 

1  Dillon  on  Mun.  Corp.  (4th  Ed.),  »  Dillon  on  Mun.  Corp.  (4th  Ed.), 

Sec.   656.  Par.  666. 
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tative  of  the  public  at  large.  As  such  representative, 
it  may  grant  the  use  or  supervision  and  control  over 
the  highways  to  a  municipal  corporation,  so  long 
as  the  highways  are  not  diverted  to  some  use,  sub- 
stantially different  from  that  for  which  they  were 
originally  intended.  The  municipal  corporations  of 
the  State  are  the  mere  creatures  of  the  State,  and 
exist  by  the  authority  of  the  legislature  and  subject 
to  its  control.  Hence,  when  a  city  or  incorporated 
town  holds  a  street  for  the  benefit  of  the  public,  it 
holds  it  for  the  benefit  of  that  entire  public,  of  which 
the  legislature  is  the  representative. 

LEGISLATIVE  CONTROL  AS  TO  USES  OF  STREETS. 

SECTION  88.  As  the  municipality  is  a  mere  agent 
of  the  State,  the  legislature  can  direct  the  manner 
in  which  it  shall  control  the  streets  within  its  limits. 
The  property  rights  and  easements  which  the  munici- 
pality has  in  public  streets  and  ways,  are  held  by  it 
at  the  will  of  the  legislature. 

Of  course,  this  statement  is  subject  to  the  further 
statement,  that  such  property,  as  the  municipality 
holds  in  its  private  capacity,  is  as  much  protected  by 
the  constitution  as  the  property  of  the  private  citizen.3 

In  the  case  of  People  vs.  Kerr,  27  N.  Y.,  188,  the 
court  said:  "So  far  as  the  existing  public  rights  in 
these  streets  are  concerned,  such  as  the  right  of  pass- 
age and  travel  over  them  as  common  highways,  a 
little  reflection  will  show  that  the  legislature  has 
supreme  control  over  them.  When  no  private  in- 
terests are  involved  or  invaded,  the  legislature  may 
close  a  highway  and  relinquish  altogether  its  use  by 

8  Cicero  Lumber  Co.  vs.  Town  of  Northup,  27  Or.,  487;    Baird 

Cicero,  176  111.,  9:    Simon  vs.  vs.  Rice,  63  Pa.,  489. 
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the  public,  or  it  may  regulate  such  use  or  restrict  it  to 
peculiar  vehicles,  or  to  the  use  of  particular  motive 
power.  It  may  change  one  kind  of  use  into  another, 
so  long  as  the  property  continues  devoted  to  public 
use.  What  belongs  to  the  public  may  be  controlled 
and  disposed  of  in  any  way  which  the  public  agent 
sees  fit." 

It  is  said  by  Judge  Dillon,  in  his  work  on  Municipal 
Corporations  (4th  ed.),  Sec.  657:  "As  respects  the 
public  or  municipalities,  there  is,  in  the  absence  of 
special  constitutional  restriction,  no  limit  upon  the 
power  of  the  legislature  as  to  the  uses  to  which  streets 
may  be  devoted." 

USES  OF  STREETS — OBSTRUCTIONS. 

SECTION  89.  Public  streets  and  highways  when 
dedicated  or  acquired,  are  primarily  for  the  use 
of  the  public,  but  certain  temporary  uses  of  them, 
which  may  constitute  a  partial  obstruction,  may  be 
legally  authorized  for  a  short  time  because  of  the 
necessities  of  the  case. 

However,  these  temporary  uses  are  invariably 
subject  to  the  control  and  regulation  of  the  local 
authorities  and  it  is  entirely  lawful  to  impose  con- 
ditions on  such  uses. 

A  common  instance  of  a  temporary  use  of  the 
street  is  the  depositing  of  building  material  thereon 
for  use  in  the  construction  of  buildings  along  the 
street  and  permission  for  such  use  may  be  granted  by 
the  municipality. 

In  the  case  of  McCarthy  vs.  City  of  Chicago,  53 
111.,  page  42,  the  court  said:  "The  public  have  an 
interest  in  the  use  of  streets  and  sidewalks  in  cities, 
as  well  as  those  desiring  to  erect  buildings  thereon. 
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And  as  the  obstruction  of  streets  with  building  ma- 
terial, and  the  sinking  of  dip  pits  in  the  sidewalks,  for 
the  purpose  of  erecting  houses,  is  always  attended 
with  inconvenience  to  the  public,  and  is  not  usually 
free  from  danger,  the  right  to  use  these  streets  and 
sidewalks  for  such  purposes  must  be  controlled  by 
some  power,  that  the  public  may  be  rendered  safe, 
and  that  nuisances  shall  not  be  thus  created.  As  the 
city  is  liable  for  all  injuries  received  by  reason  of  the 
unsafe  condition  of  its  streets  and  sidewalks,  it  is 
obvious  that  it  should  have  the  power  to  regulate  and 
control  the  use  of  its  highways  for  such  purposes. 

"Were  it  not  for  such  a  provision  in  its  charter, 
it  might  well  be  doubted  whether  the  city  could  be 
compelled  to  permit  any  portion  of  the  streets  to  be 
thus  obstructed.  But  in  requiring  the  permission 
to  be  granted  it  has  given  the  city  the  power  by  ordi- 
nance to  impose  all  reasonable  conditions.  And  it  is 
not  unreasonable  to  require  the  builder  to  indemnify 
the  city  for  money  it  may  be  compelled  to  pay  by 
reason  of  injury  growing  out  of  the  negligent  manner 
in  which  the  privilege  may  be  exercised  under  the 
permit." 

DEDICATION  AND  ACCEPTANCE. 

SECTION  90.  Dedication  is  the  act  of  devot- 
ing or  giving  property  for  some  proper  object,  and  in 
such  a  manner  as  to  conclude  the  owner.4 

"That  property  may  be  dedicated  to  public  use 
is  a  well  established  principle  of  the  common  law.  It 
is  founded  in  public  convenience,  and  has  been  sanc- 
tioned by  the  experience  of  ages.  Indeed,  without 
such  a  principle,  it  would  be  difficult  if  not  impractic- 
able, for  society  in  a  state  of  advanced  civilization 

•  Hunter  vs.  Sandy  Hill,  6  Hill  (N.  Y.),  407. 
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to  enjoy  those  advantages  which  belong  to  its  con- 
dition and  which  are  essential  to  its  accommodation. 

'The  importance  of  this  principle  may  not  always 
be  appreciated,  but  we  are  in  a  great  degree  dependent 
on  it  for  our  highways  and  streets,  and  the  grounds 
appropriated  as  places  of  amusement  or  of  public  busi- 
ness, which  are  found  in  all  our  towns,  and  especially 
in  our  populous  cities."5 

The  usual  division  of  dedications  of  land  to  public 
uses,  is  into  two  classes,  viz. : 

First,  Statutory  Dedications. 
,   Second,  Common  Law  Dedications. 

Statutory  Dedication. — This  class  of  dedication  is 
made  by  following  the  form  prescribed  by  the  particular 
statute.  The  provisions  of  the  statute  governing  gener- 
ally requires  that  the  map  or  plat  describing  the  streets 
and  alleys  shall  be  acknowledged  before  it  is  recorded, 
and  a  compliance  therewith  is  essential  to  its  validity. 
Statutes  not  infrequently  provide,  in  substance,  that 
where  the  map  or  plat  describing  the  streets  and 
alleys  shall  be  acknowledged  and  recorded,  that  it 
shall  be  a  sufficient  conveyance  to  vest  the  title  of  the 
land  in  the  public;  this  dispenses  with  any  assent  or 
acceptance  on  the  part  of  the  public. 

Common  Law  Dedication. — A  dedication  at  com- 
mon law  comprises  both  act  and  intention,  and  may 
be  made  to  the  public  by  grant  or  other  written  instru- 
ment, or  it  may  be  evidenced  by  acts  and  declarations, 
without  writing. 

No  particular  form  is  required  to  constitute  a 
common  law  dedication;  it  is  purely  a  question  of 
intention.6 

'  Dillon,  Mun.  Corp  .(3d  Ed.),  Par.  •  Where  a  party  laying  out  a  village, 

627;  New  Orleans  vs.  U.  S.,  10  and  platting  the  same,  makes  a 

Pet.,  622.  dedication  of  a  portion  of  the 
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Statutory  and  Common  Law  Dedication  Dis- 
tinguished. The  difference  between  a  statutory  and 
common  law  dedication  is,  that  the  first  vests  the  legal 
title  in  the  ground  set  apart  for  public  purposes,  in 
the  municipal  corporation,  in  trust  for  the  public, 
while  the  other  leaves  the  legal  title  in  the  original 
owner,  charged,  however,  with  the  same  rights  and 
interests  in  the  public  which  it  would  have  if  the  fee 
was  in  the  municipal  corporation. 

Judge  Dillon,  from  the  leading  case  of  Cincinnati 
vs.  White,  6  Pet.  (U.  S.),  431,  deduces  the  following 
principles : 

"One.  That  it  is  not  essential  to  a  dedication 
that  the  legal  title  should  pass  from  the  owner. 

"Two.  Nor  is  it  essential  that  there  should  be 
any  grantee  of  the  use  or  easement  in  esse  to  take  the 
fee,  such  cases  being  exceptions  to  the  general  rule 
requiring  a  grantee. 

"Three.  Nor  is  a  deed  or  writing  necessary  to 
constitute  a  valid  dedication;  it  may  be  by  parol. 

"Four.  No  specific  length  of  possession  is  neces- 
sary to  constitute  a  valid  dedication;  all  that  is  re- 
quired is  the  assent  of  the  owner  of  the  soil  to  the 
public  use,  and  the  actual  enjoyment  by  the  public 
of  the  use  for  such  a  length  of  time  that  the  public 
accommodation  and  private  rights  would  be  materi- 
ally affected  by  a  denial  or  interruption  of  the  enjoy- 
ment." 


land  for  streets,  and  also  for  a 
public  park,  which  is  not  good, 
under  the  statute,  to  convey 
the  legal  title  to  the  public,  but 
which  is  good  at  common  law, 
the  legal  title  of  the  grounds 
dedicated  will  remain  in  the 
original  proprietor,  burdened 
with  the  right  of  the  public  to 
use  the  same,  and  whatever 


rights  the  public  or  the  resi- 
dents of  the  village  acquired  in 
the  dedication,  will  pass  to  and 
become  vested  in  the  village, 
when  subsequently  incorpor- 
ated, as  the  legal  representative 
of  the  public.  Maywood  Co. 
vs.  Village  of  Maywood,  118 
111.,  61. 
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RIGHTS  OF  ABUTTING  OWNERS. 

SECTION  91.  The  rights  of  the  general  public 
and  of  an  owner  of  property  abutting  on  a  street  are 
capable  of  distinguishment  in  that  the  latter,  in  addi- 
tion to  the  rights  shared  by  the  public  at  large,  pos- 
sesses some  additional  ones  growing  out  of  the  relation 
in  which  his  lot  stands  to  the  street  in  front  of  it. 
'These  rights,  whether  the  fee  of  the  street  is  in  the 
lot  owner  or  in  the  city,  are  rights  of  property,  and  are 
as  sacred  from  legislative  invasion  as  the  right  to  the 
lot  itself.  In  cities  the  abutting  property  is  especially 
dependent  upon  sewer,  gas  and  water  connections; 
for  these  the  owner  has  to  pay  or  contribute  out  of  his 
own  purse.  He  has  also  to  pay  or  contribute  toward 
the  cost  of  sidewalks  and  pavements.  These  ex- 
penditures, as  well  as  the  relations  of  his  lot  to  the 
street,  give  him  a  special  interest  in  the  street  in  front 
of  him  distinct  from  that  of  the  public  at  large.  He 
may  make,  as  of  right,  all  proper  uses  of  the  street, 
subject  to  the  paramount  right  of  the  public,  for  all 
street  uses  proper,  subject  to  reasonable  and  proper 
municipal  regulations.  Such  rights  being  property 
rights  are,  like  other  property  rights,  under  the  pro- 
tection of  the  constitution."  7 

SPACE  UNDERNEATH  SIDEWALKS. 

It  is  held,  that  a  municipal  corporation  has  the 
right  to  authorize  the  use  of  space  underneath  side- 
walks, provided  it  does  not,  by  doing  so,  infringe  the 
full,  free  and  safe  use  of  the  street  in  all  its  parts  by 
the  public.8 

Right  to  Lateral  Support.  —  It  is  a  well  settled 

7  Dillon  on  Mun.  Corp.;   Story  vs.  '  Heineck  vs.  Grosse,  99  111.  App., 

N.  Y.  Elev.  R.  Co.,  90  N.Y.,  441. 

122. 
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rule  of  law,  that  the  owner  of  land  has  a  right  to  have 
the  soil  of  his  premises  sustained  by  the  lateral  support 
of  the  natural  soil  of  the  ad  joining  land,  but  this  right 
is  limited  to  the  soil  in  its  natural  state,  and  does 
not  extend  to  the  support  of  any  additional  weight 
which  the  owner  of  the  soil  may  place  upon  it,  such 
as  a  building  or  other  superstructure,  near  his 
boundary  line. 

The  owner  may  use  his  land  in  such  reasonable 
way  as  his  judgment  shall  dictate,  either  by  making 
excavations  or  superstructures  thereon,  subject,  how- 
ever, to  the  implied  condition  that  he  shall  not  thereby 
interfere  with  his  neighbor  in  the  enjoyment  of  the 
same  right  in  respect  to  his  adjacent  land.  Each  is 
entitled  to  have  his  soil  in  its  natural  state  sustained, 
when  necessary,  by  the  lateral  support  of  the  adjacent 
soil  of  the  other,  but  neither  has  the  right  to  burden 
the  land  of  the  other  with  the  support  of  any  additional 
weight,  as  that  would  be  to  make  the  land  of  the  one 
servient  to  that  of  the  other.9 

In  the  case  of  Thurston  vs.  Hancock,  12  Mass., 
229,  the  facts  were  these:  In  1802,  the  plaintiff  pur- 
chased a  lot  upon  Beacon  Hill,  in  the  city  of  Boston, 
and  in  1804  built  a  valuable  house  on  it  within  two 
feet  of  his  line;  in  1811  the  defendant  became  the 
owner  of  the  adjoining  lot  and  began  to  dig  down  the 
hill,  and  had  dug  within  five  or  six  feet  of  the  plaintiff's 
lot,  when  the  earth  gave  way  and  exposed  the  founda- 
tions of  the  plaintiff's  house,  and  he  had  to  take  it 
down.  The  court  held  that  the  plaintiff  was  without 
remedy  for  the  injury  to  his  house,  saying :  '  'A  man, 
in  digging  upon  his  own  land,  is  to  have  regard  to  the 
position  of  his  neighbor's  land,  and  the  probable  con- 

9  City  of  Quincy  vs.  Jones,  76  111.,  231. 
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sequences  to  his  neighbor.  If  he  digs  too  near  his 
line,  and  if  he  disturbs  the  natural  state  of  the  soil, 
he  shall  answer  in  damages;  but  he  is  answerable  only 
for  the  natural  and  necessary  consequence  of  his  act, 
and  not  for  the  value  of  a  house  put  upon,  or  near, 
the  line  by  his  neighbor.  For  in  so  placing  the  house, 
the  neighbor  was  in  fault,  and  ought  to  have  taken 
better  care  of  his  interests.  ...  He  built  at  his 
peril,  for  it  was  not  possible  for  him,  merely  by  build- 
ing upon  his  own  ground,  to  deprive  the  other  party 
of  such  use  of  his  as  he  would  deem  most  advantageous. 
.  .  .  For  the  loss  of  or  injury  to  the  soil  merely,  his 
action  may  be  maintained.  The  defendants  should 
have  anticipated  the  consequences  of  digging  so  near 
the  line,  and  they  are  answerable  for  the  direct  conse- 
quential damage  to  the  plaintiff,  although  not  for  the 
adventitious  damages  arising  from  putting  his  house 
in  a  dangerous  position." 

Gas  and  Water  Pipes. — A  municipal  corporation 
may  allow  the  use  of  its  streets  for  the  purpose  of 
laying  down  gas  pipes  and  water  pipes.  Where  a 
charter  in  terms  gives  a  city  the  power  to  supply, 
or  authorize  its  inhabitants  to  be  supplied  with 
water,  the  city  council  may  use,  or  as  an  incidental 
power  may  permit  a  contractor  to  use,  the  streets 
for  that  purpose.  The  use  of  streets  for  the  purpose 
of  laying  water  pipes  being  necessary  to  the 
construction  of  water  works,  the  power  to  contract 
for  their  construction  includes,  as  a  necessary 
incident,  the  power  to  contract  for  the .  use  of  the 
streets  for  that  purpose.10 

Projections.  —  Municipal  corporations  quite  gen- 
erally enact  ordinances  permitting  the  owners  of  lots 

10  State  vs.  Cincinnati  Gas  Co.,  18  Ohio 
St.,  262;  Quincy  vs.  Bull,106  111.,  337. 
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abutting  on  streets  to  construct  and  extend  balconies, 
awnings,  bay-windows  and  signs  for  a  certain  distance 
over  the  line  of  the  street. 

It  is  held  that  in  such  cases  the  adjoining 
property  owners  who  suffer  some  inconvenience  thereby 
cannot  recover  damages.11 

However,  in  the  case  of  John  Anicfield  Co.  vs. 
Edward  B.  Grossman  &  Co.,  98  111.  App.,  180,  the 
court  held,  in  substance,  that  a  municipal  corpora- 
tion holds  and  controls  its  streets  and  sidewalks  in 
trust  for  the  general  public,  without  the  power  of  con- 
verting or  appropriating  them  to  private  use,  and 
where  an  ordinance  by  its  terms  proposes  to  impair 
the  public  right  and  use  of  a  part  of  a  street  or  side- 
walk for  the  sole  purpose  of  enabling  a  private  person 
or  corporation  to  occupy  a  part  of  the  street  or  side- 
walk by  a  permanent  structure  appurtenant  to  his  or 
its  building  abutting  upon  such  street  or  sidewalk, 
such  ordinance  is  void. 

Railroads  in  Streets.  —  In  the  absence  of  consti- 
tutional restrictions,  the  legislature  may  authorize 
the  use  of  the  public  streets  by  railroads,  and  may 
delegate  such  power  to  municipal  corporations. 
"The  power  of  municipalities  to  authorize  railroads 
to  use  their  streets  may  be  derived  either  from 
express  grant  or  by  necessary  implication.  It  is  a 
question  of  some  doubt  whether  .the  general  auth- 
ority over  the  streets  which  is  usually  given  to 
them  empowers  them  to  grant  to  street  railway  com- 
panies the  right  to  use  their  streets;  but  the  better 
rule  seems  to  be  that  it  does.  It  is  believed,  however, 
that  the  ordinary  powers  of  municipal  corporations  to 
and  imurove  their  streets  and  to  prevent  their 


a  Livingston  vs.  Wolf,  136  Pa.  St.,  519; 
Garrett  vs.  Janes,  65  Md.,  260. 
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obstruction  are  not  in  themselves  sufficient  to  enable 
municipalities  to  grant  the  right  to  use  their  streets 
to  ordinary  commercial  railroads,  although  it  has  been 
held  that  a  city  may  grant  such  a  right  when  it  is  given 
sole  and  exclusive  control  of  its  streets. 

"It  is  clear  that  it  cannot  grant  such  a  right  when 
a  railroad  is  for  the  mere  private  use  of  an  individual."  12 

It  is  held,  that  a  grant  of  power  to  construct  a 
railroad  along  a  street  does  not  exist  in  a  municipal 
corporation  unless  plainly  given  by  the  legislature.13 

"The  usual  and  ordinary  powers  of  municipal 
corporations  to  regulate  streets  and  keep  them  free 
from  obstructions  are  not  sufficient,  it  is  believed,  to 
empower  them  to  authorize  the  use  thereof  for  the 
purpose  of  constructing  and  operating  thereon  a  steam 
railway,  as  these  powers  are  not  to  be  enlarged  by 
construction,  and  were  not  conferred  for  this  pur- 
pose." 14 

Street  Railways. — The  consent  of  the  munici- 
pality is  now  required  in  most  of  the  states  for  the 
operation  of  street  railways.  A  contract  between 
the  municipal  corporation  and  the  railway  company 
is  the  modern  mode  of  granting  the  privilege  of 
operating  street  railways,  and  this  contract  may 
exist  in  the  form  of  written  documents  signed  by  the 
authorities  of  the  municipality  and  the  company,  or  it 
may  exist  in  the  form  of  an  ordinance  passed  by 
the  city  and  accepted  by  the  company. 

The  business  and  property  of  a  street  railway 
company  are  impressed  with  a  public  interest,  and  it 
may  be  subjected  to  municipal  regulations,  and  a 

"  Elliot,   Mun.    Corp.,    Par     106;  H  Dillon,    Mun.  Corp.,  Vol.  II  (3d 

Elliot  on  Railroads,  Vol.   Ill,  Ed.),  Par.  705;    Railroad  Co. 

.    Par.  1077  vs.  Shiels,  33  Ga.,  601. 

18  Merrill  vs.  Monticello,  138  U.  S., 
673. 
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city  cannot,  by  an  ordinance  granting  a  street  railway 
franchise,  deprive  itself  of  the  power  nor  relieve  itself 
of  the  duty  of  enacting  and  enforcing  ordinances 
necessary  for  the  preservation  of  the  health,  safety 
and  comfort  of  the  public;  nor  can  the  company,  by 
any  contractual  terms  of  the  ordinance,  exempt  itself 
from  control  of  the  city  in  such  respect. 

PUBLIC  PARKS. 

SECTION  92.  Owing  to  the  importance  of  pub- 
lic parks,  especially  in  populous  cities,  for  the  pro- 
motion of  the  health,  convenience  and  comfort  of  the 
inhabitants  thereof,  municipalities  have  been  em- 
powered to  acquire  and  hold  land  for  such  purposes, 
and  to  secure  the  establishment  of  such  public  places, 
the  sovereign  power  of  eminent  domain  has  been  con- 
ferred on  municipal  corporations  for  the  purpose 
of  condemning  property  for  the  public  use  in  parks. 

There  exists  some  divergence  of  opinion  among 
the  authorities  as  to  whether  the  State  legislature  can 
compel  a  municipal  corporation  to  acquire  land  for 
public  parks,  on  the  ground  of  the  public  health.  In 
People  vs.  Detroit,  28  Mich.,  228,  the  case  arose  under 
a  statute  relating  to  a  public  park  for  the  city  of  Detroit, 
which  created  a  Board  of  Park  Commissioners  for  the 
city,  the  act  naming  the  commissioners  and  investing 
them  with  power  to  acquire  by  purchase  the  necessary 
lands,  at  a  cost  not  exceeding  $300,000,  and  impera- 
tively requiring  the  city  council,  without  its  assent 
to  the  appointment  of  the  commissioners  or  to  the 
purchase  of  the  lands  by  them  selected,  to  provide  the 
money  to  pay  therefor  by  the  issue  and  sale  of  the 
bonds  of  the  city,  and  the  court,  in  a  very  able  opinion, 
held,  that  the  city  could  not  be  compelled,  against  the 
will  of  the  council,  to  issue  its  bonds;  and  the  decision 
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was  based  on  the  ground  that  a  park  was  purely  a 
matter  of  local,  as  distinguished  from  state  concern, 
and  that  the  legislature  was  without  power  to  compel 
or  coerce  a  municipal  corporation  to  contract  a  debt 
for  local  purposes  without  its  consent. 

In  the  Detroit  Park  Case,  supra,  the  court  said: 
"It  is  a  fundamental  principle  in  this  State,  recog- 
nized and  perpetuated  by  express  provision  of  the 
constitution,  that  the  people  of  every  hamlet,  town, 
and  city  of  the  State  are  entitled  to  the  benefits  of  local 
self-government.  But  authority  in  the  legislature  to 
determine  what  shall  be  the  extent  of  the  capacity 
in  a  city  to  acquire  and  hold  property  is  not  equivalent 
to  and  does  not  contain  within  itself  authority  to  de- 
prive the  city  of  property  actually  acquired  by  legis- 
lative permission.  As  to  property  it  thus  holds,  for 
its  own  private  purposes,  a  city  is  to  be  regarded 
as  a  constituent  in  State  government,  and  is  entitled 
to  the  like  protection  in  its  property  rights  as  any 
natural  person  who  is  also  a  constituent.  The  right 
of  the  State  is  a  right  of  regulation,  not  of  appropria- 
tion. 

"It  cannot  be  deprived  of  such  property  without 
due  process  of  law.  And  when  a  local  convenience  or 
need  is  to  be  supplied  in  which  the  people  of  the  State 
at  large,  or  any  portion  thereof  outside  the  city  limits, 
are  not  concerned,  the  State  can  no  more  by  process 
of  taxation  take  from  the  individual  citizens  the 
money  to  purchase  it,  than  they  could,  if  it  had  been 

procured,  appropriate  it  to  the  State  use 

From  the  very  dawn  of  our  liberties  the  principle 
most  unquestionably  of  all  has  been  this:  that  the 
people  shall  vote  the  taxes  they  are  to  pay,  or  be  per- 
mitted to  choose  representatives  for  the  purpose." 

Vol.  VIII.— 20. 


CHAPTER  X. 
MUNICIPAL  CONTRACTS. 

IN  GENERAL. 

SECTION  93.  As  has  been  indicated,  the  right 
of  municipal  corporations  to  enter  into  contracts,  is 
one  of  their  usual  and  necessary  powers,  and  in  the 
absence  of  statutory  or  charter  restrictions,  they 
possess  the  same  general  powers  as  other  corporations 
or  natural  persons  to  make  contracts  in  furtherance 
of  their  corporate  objects.  The  doctrine  of  law  is 
well  settled,  that  municipal  corporations  have  all  the 
powers  of  ordinary  persons,  as  respects  their  contracts, 
except  when  they  are  expressly,  or  by  necessary  im- 
plication, restricted,  and  that  they  have  all  the  powers 
necessary  to  carry  out  an  expressly  granted  power.1 

As  the  courts  apply  the  general  principles  and 
doctrines  of  the  law  of  contracts  in  the  formation, 
interpretation  and  enforcement  of  municipal  contracts, 
in  the  same  manner  and  to  the  same  extent  as  in 
other  contracts  between  natural  persons  and  private 
corporations,  reference  may  be  had  to  volume  3  of 
this  work,  where  the  law  of  contracts  may  be  found 
treated. 

IMPLIED  CONTRACTS. 

SECTION  94.  The  authorities  are  not  in  ac- 
cord upon  the  question  of  the  liability  of  municipal 
corporations  upon  implied  contracts,  as  the  general 
rule  is,  that  they  are  only  liable  upon  express  con- 

1  Dillon,  Mun.  Corp.  (3d  Ed.),  Par.  110,  271;   Galena  vs.  Corwith, 

443;   1  Kyd.,  69;  2  Kent  Com.,  48  111.,  423. 

224;    Angell  and  Ames,  Sees. 
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tracts  duly  authorized.  The  exceptions  to  this  rule 
rest  upon  the  liabilities  of  municipal  corporations  for 
the  use  of  money  or  other  property  which  does  not 
belong  to  the  municipality,  and  to  liabilities  arising 
from  the  neglect  of  duties  imposed  by  the  charter, 
where  persons  or  property  suffer  injuries  in  conse- 
quence thereof.2 

The  doctrine  of  implied  municipal  liability  ap- 
plies to  cases  where  money  or  other  property  of  a 
party  is  received  under  such  circumstances  that  the 
general  law,  independent  of  express  contract,  imposes 
the  obligation  upon  the  city  to  do  justice  with  respect 
to  the  same.  If  the  city  obtain  money  of  another  by 
mistake,  or  without  authority  of  law,  it  is  her  duty  to 
refund  it — not  from  any  contract  entered  into  by  her 
on  the  subject,  but  from  the  general  obligation  to  do 
justice  which  binds  all  persons,  whether  natural  or 
artificial.  If  the  city  obtain  other  property  which 
does  not  belong  to  her,  it  is  her  duty  to  restore  it;  or 
if  used  by  her,  to  render  an  equivalent  to  the  true 
owner,  from  the  like  general  obligation :  the  law,  which 
always  intends  justice,  implies  a  promise. 

In  reference  to  money  or  other  property,  it  is  not 
difficult  to  determine  in  any  particular  case  whether 
a  liability  with  respect  to  the  same  has  attached  to 
the  city.  The  money  must  have  gone  into  her  trea- 
sury, or  been  appropriated  by  her;  and  when  it  is 
property  other  than  money,  it  must  have  been  used 
by  her,  or  be  under  her  control. 

But  with  reference  to  services  rendered  the  case  is 
different.  Their  acceptance  must  be  evidenced  by 
ordinance,  or  express  corporate  action,  to  that  effect. 
If  not  originally  authorized,  no  liability  can  attach 

*  Argenteni  vs.  San  Francisco,  16  Cal.,  255. 
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upon  any  ground  of  implied  contract.  The  accept- 
ance, upon  which  alone  the  obligation  to  pay  would 
arise,  would  be  wanting. 

"As  a  general  rule,  undoubtedly,  a  city  corpora- 
tion is  only  liable  upon  express  contracts,  authorized 
by  ordinance,  or  other  due  corporate  proceedings. 
The  exceptions  relate  to  liabilities  from  the  use  of 
money  or  other  property  which  does  not  belong  to 
her,  or  to  liabilities  springing  from  the  neglect  of 
duties  imposed  by  the  charter,  from  which  injuries 
to  parties  are  produced.  There  are  limitations  even 
to  these  exceptions  in  many  instances,  as  where 
property  or  money  is  received  in  disregard  of  positive 
prohibition;  as,  for  example,  the  city  would  not  be 
liable  for  moneys  received  upon  the  issuance  of  bills 
of  credit,  as  this  would  be,  in  effect,  to  support  a  pro- 
ceeding in  direct  contravention  of  the  inhibition  of 
the  charter."  3 

MODE  AND  FORM  OF  CONTRACTING. 

SECTION  95.  The  decided  weight  of  authority 
sustains  the  rule  that,  where  by  law  or  charter  of  the 
municipal  corporation,  the  method  and  mode  of  enter- 
ing into  contracts  is  prescribed,  such  method  and 
mode  must  be  strictly  followed  by  the  corporation, 
else  no  liability  is  incurred.  For  example,  if  the 
charter  requires  that  certain  contracts  must  be  author- 
ized by  a  vote  of  the  taxpayers,  a  contract  entered 
into  without  such  authorization  is  void.4 

"The  act  of  incorporation  is  to  become  an  ena- 
bling act;  it  gives  them  all  the  power  they  possess;  it 
enables  them  to  contract,  and  when  it  prescribes  to 
them  a  mode  of  contracting,  they  must  observe  that 

1  Argenteni  vs.  San  Francisco,  16  *  Niles  Water  Works  vs.  Niles.  59 

Cala.,  255.  Mich.,  311. 
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mode,  or  the  instrument  no  more  creates  a  contract 
than  if  the  body  had  never  been  incorporated."  5 

Modern  decisions  have  established  the  law  to  be, 
that  the  contracts  of  municipal  corporations  need  not 
be  under  seal  unless  the  charter  so  requires,  and  it  is 
further  held  that,  a  municipal  corporation  may  be 
bound  by  an  ordinance  or  by  a  resolution  of  the  com- 
mon council.8 

In  the  absence  of  statutory  or  law  restrictions,  a 
municipal  corporation  may  contract  by  parol  through 
its  duly  authorized  agents.7 

ULTRA  VIRES  CONTRACTS. 

SECTION  96.  The  law  is  settled  beyond  dis- 
pute that,  where  a  contract  is  wholly  ultra  vires,  i.  e., 
beyond  the  scope  of  corporate  powers  and  authority, 
the  municipal  corporation  is  not  liable,  and  all  persons 
dealing  with  such  corporations  are  charged  with 
knowledge  of  the  nature  and  extent  of  their  corporate 
powers. 

"The  general  principle  of  law  is  settled  beyond 
controversy,  that  the  agents,  officers,  or  even  city 
council  of  a  municipal  corporation,  cannot  bind  the 
corporation  by  any  contract  which  is  beyond  the  scope 
of  its  powers,  or  entirely  foreign  to  the  purposes  of  the 
corporation,  or  which,  not  being  in  terms  authorized, 
is  against  public  policy. 

"This  doctrine  grows  out  of  the  nature  of  such 
institutions,  and  rests  upon  reasonable  and  solid 
grounds.  The  inhabitants  are  the  corporators;  the 
officers  are  but  the  public  agents  of  the  corporation. 

*  Draper  vs.  Springport,  104  U.  S.,  (3rd  Ed.),  Par.  450,  and  cases 

501;    Head  vs.  Insurance  Co.,  cited  in  footnote. 

2  Cranch.  (U.  S.),  127.  7  Duncombe  vs.   Fort   Dodge,   38 

.«  Dillon,  Mun.  Corp.,  Chap.   XIV  la.,  281. 
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The  duties  and  powers  of  the  officers  or  public  agents 
of  the  corporation  are  prescribed  by  statute  or  charter, 
which  all  persons  not  only  may  know,  but  are  bound 
to  know.  The  opposite  doctrine  would  be  fraught 
with  such  danger  and  accompanied  with  such  abuse 
that  it  would  soon  end  in  the  ruin  of  municipalities, 
or  be  legislatively  overthrown.  These  considerations 
vindicate  both  the  reasonableness  and  necessity  of  the 
rule  that  the  corporation  is  bound  only  when  its 
agents  or  officers,  by  whom  it  can  alone  act,  if  it  acts 
at  all,  keep  within  the  limits  of  the  chartered  authority 
of  the  corporation.  The  history  of  the  workings  of 
municipal  bodies  has  demonstrated  the  salutary  nature 
of  this  principle,  and  that  it  is  the  part  of  true  wisdom 
to  keep  the  corporate  wings  clipped  down  to  the  lawful 
standard. 

"  It  results  from  this  doctrine  that  unauthorized 
contracts  are  void,  and  in  actions  thereon  the  corpora- 
tion may  successfully  interpose  the  plea  of  ultra  vires, 
setting  up  as  a  defense  its  own  want  of  power  under 
its  charter  or  constituent  statute  to  enter  into  the 
contract."8 

RATIFICATION  OF  UNAUTHORIZED  CONTRACTS. 

SECTION  97.  The  authorities  sustain  the  doc- 
trine, that  a  municipal  corporation,  like  an  individual 
or  private  corporation,  may  become  bound  by  a  con- 
tract irregularly  made  or  one  made  without  authority 
by  the  officers  or  agents  of  the  corporation  by  ratifica- 
tion of  the  same;  but  the  acts  or  contracts  must  be 
within  the  corporate  powers,  since  a  municipality  has 
no  authority  to  contract  in  excess  of  its  charter 
powers.8 

8  Dillon,  Mun.  Corp.  (3d  Ed.,)  Par.  «  Brown  vs.  Winter-port,  79  Me., 

457,  and  cases  cited  in  note.  305;    Cory  vs.  Somerset  Free- 

holders, 44  N.  J.  L.,  445. 
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LETTING  OF  CONTRACTS. 

SECTION  98.  Municipal  corporations,  by 
charter  or  statute,  are  usually  required  to  publish  for 
a  certain  prescribed  length  of  time,  notice  of  their  pur- 
pose to  enter  into  a  contract  and  invite  bids  or  pro- 
posals and  award  the  same  to  the  lowest  bidder  under 
prescribed  conditions. 

In  some  jurisdictions,  it  is  required  that  contracts 
involving  the  expenditure  of  more  than  a  stated 
amount  shall  be  made  after  advertisement  for  bids  or 
proposals.10 

It  has  been  held,  that  where  the  municipal  au- 
thorities are  required  by  charter  or  incorporating  act 
to  award  contracts  to  the  lowest  bidder,  a  contract 
made  in  contravention  of  this  requirement  is  illegal.11 

Although  these  salutary  provisions  have,  at  times, 
been  circumvented  by  wily  and  unscrupulous  political 
contractors  in  collusion  with  dishonest  officials,  yet, 
on  the  whole,  they  have  served,  in  a  measure,  to  pre- 
vent favoritism  and  corruption. 

It  is  held  that  a  certain  discretion  is  left  to  the 
awarding  officers,  which  will  not  be  controlled  by  the 
courts.12 

Contracts  with  Attorneys. — The  prevailing  de- 
cisions seem  to  uphold  the  power  of  a  municipal  cor- 
poration to  employ  an  attorney  or  counsel  to  guard  its 
interests  in  any  litigation  which  concerns  or  affects  it. 

In  Town  of  New  Athens  vs.  Thomas  et  al.,  82 

10  Phelps  vs.  New  York,  112  N.  Y.,  the    mere    pecuniary    liability 

216.  of  the  contractor,  but  involves 

11  Brady  vs.  Mayor,  etc.,  of  New  a  discretion  on  the  part  of  the 

York,  30  N.  Y.,  312.  municipal    authorities    in    the 

u  Kelly  vs.  Chicago,  62  111.,  279;  selection   of  the   agency   best 

The  provision  that  contracts  for  fitted  for  the  performance  of 

municipal  work  shall  be  given  the  work  required.     Frame  vs. 

to  the  lowest  responsible  bidder  Felix,  167  Pa.  St.,  47. 
does  not  have  sole  reference  to 
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111.,  259,  which  was  a  suit  by  appellees  to  recover 
the  value  of  their  services  rendered  to  appellant, 
the  sole  defense  being  that  appellees  had  not 
been  employed  by  the  town  in  its  corporate  ca- 
pacity, the  Supreme  Court,  after  stating  the 
general  rule,  as  contended  for  by  appellant,  said: 
"Indeed,  every  step  taken  by  appellees  in  the  ad- 
justment of  the  matter  in  controversy  was  with  the 
full  knowledge,  approbation  and  consent  of  the  presi- 
dent and  common  council  of  the  town.  Can  the  town 
now  be  heard  to  say,  after  it  has  received  the  benefit 
of  appellees'  skill  and  labor  in  its  behalf,  and  after  it 
has  recognized  the  employment  by  various  corporate 
acts,  that  appellees'  were  not  employed?  To  so  hold 
would  neither  be  just  nor  in  harmony  with  the  current 
of  authority  on  the  subject." 

Contractor's  Bond. — A  municipal  corporation,  in 
contracting  for  a  public  work,  usually  requires  of  the 
contractor  a  bond,  with  sufficient  security,  conditioned, 
that  he  shall  pay  all  just  claims  for  all  labor  performed 
or  material  furnished  for  or  on  account  of  said  contract, 
as  they  shall  become  due.13 

ANNULLMENT  OF  CONTRACTS. 

SECTION  99.  The  general  principles  applicable 
to  the  annulling  of  contracts  do  not  change  owing  to 
the  public  character  of  one  of  the  contracting  parties. 

In  a  contract  between  a  municipal  corporation  and 
an  individual  or  private  corporation,  wherein  the  city 
reserves  the  right  to  discontinue  and  annul  the  con- 
tract whenever  it  shall  appear  that  the  contractor  has 
failed  to  comply  with  the  terms  and  conditions  thereof, 
the  contract  may  be  annulled  and  set  aside  by  the  muni- 

u  St.  Paul  vs.  Butler,  30  Minn.,  459. 
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cipality,  if  it  can  be  shown  that  the  said  contractor 
has  failed  to  comply  with  the  terms  and  conditions  im- 
posed upon  him.14 

Contracts  with  Municipal  Officers. — The  doctrine 
is  well  established,  that  municipal  officers  cannot 
make  contracts  with  the  municipality.  "It  is  a  well 
established  and  salutary  rule  in  equity  that  he  who  is 
entrusted  with  the  business  of  others  cannot  be  allowed 
to  make  such  business  an  object  of  pecuniary  profit  to 
himself.  This  rule  does  not  depend  on  reasoning 
technical  in  its  character  and  is  not  local  in  its  appli- 
cation. It  is  based  upon  principles  of  reason,  of 
morality,  and  of  public  policy. 

It  has  its  foundation  in  the  very  constitution  of  our 
nature,  for  it  has  authoritatively  been  declared  that  a 
man  cannot  serve  two  masters,  and  is  recognized  and 
enforced  wherever  a  well-regulated  system  of  juris- 
prudence prevails."15 

14  Bietry  vs.  New  Orleans,  24  La.  "  Dillon,  Mun.  Corp.  (3rd  Ed.),  Par. 

An.,  21.  444. 


CHAPTER  XI. 
MUNICIPAL  TORTS. 

SECTION  100.  It  is  a  matter  of  exceeding  dif- 
ficulty, if  not  one  of  impossibility,  to  lay  down  a  general 
and  definite  rule  respecting  the  liability  of  municipal 
corporations  for  the  torts  of  their  officers,  agents  and 
servants. 

We  are  familiar  with  the  principle  that  public 
quasi-corporations,  such  as  counties,  towns  or  town- 
ships, school  districts  and  the  like,  being  involuntary 
subdivisions  of  the  state  created  for  governmental 
purposes,  are  not  liable  for  the  torts  of  their  officers 
and  agents,  unless  made  so  by  statute. 

These  public  quasi-corporations,  acting  as  agencies 
of  the  State,  exercise  governmental  powers  only,  and 
hence  their  immunity  from  liability. 

But  a  municipal  corporation,  as  has  been  indicated, 
is  of  a  two-fold  or  dual  character  or  nature ;  in  the  one 
case  it  acts  as  an  agent  of  the  state,  and  is  not  subject 
to  be  sued  for  any  act  or  omission  occurring  while  in  the 
exercise  of  any  governmental  power,  unless  by  statute 
the  action  be  given;  in  the  other  case  it  acts  for  the 
private  advantage  and  benefit  of  the  locality  and  its 
inhabitants,  and  is  subject  to  the  law  like  an  in- 
dividual or  private  corporation. 

In  the  case  of  City  of  Galveston  vs.  Posnainsky, 
62  Tex.,  118,  the  court  said:  ' 'Persons  or  corporations 
that  voluntarily  assume  and  undertake  the  performance 
of  a  work,  even  though  it  be  quasi-public  in  its  charac- 
ter, ought  to  be  held  to  impliedly  contract  that  they 
will  exercise  due  care  in  its  performance,  and  for  a 
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neglect  in  this  respect  should  be  liable  for  the  resulting 
damages.  We  do  not  wish,  however,  to  be  understood 
to  assert  that  there  is  a  contract  between  the  state 
and  a  municipal  corporation  accepting  a  charter, 
but  simply  to  assert  that,  when  such  a  corporation  ac- 
cepts a  charter,  giving  defined  powers,  the  law  im- 
poses the  duty  of  faithfully  exercising  them,  and  gives 
an  action  for  misfeasance  or  neglect  in  this  respect  to 
any  person  who  may  be  injured  by  such  failure  of 
duty."  l 

It  will  thus  be  observed,  that  in  determining  the 
liability  or  non-liability  of  a  municipal  corporation 
for  torts  that,  the  nature  of  the  duty  performed  is 
generally  the  determining  factor. 

DISCRETIONARY  AND  LEGISLATIVE  POWERS. 

SECTION  101.  The  law  is  well  settled,  that 
a  municipal  corporation  is  not  liable  to  an  action  for 
damages  for  the  non-exercise  of  discretionary  powers 
of  a  public  or  legislative  character. 

This  principle  is  fully  illustrated  in  the  case  of 
City  of  Freeport  vs.  Isbell,  83  111.,  440,  wherein  appellee 
sought  to  recover  damages  for  an  alleged  injury  caused 
by  a  fall  from  the  sidewalk  in  the  night-time;  the  evi- 
dence showed  that  at  the  time  and  place  of  the  accident 
the  street  was  not  lighted.  The  court  said:  "While 
it  is  true  that,  among  the  powers  conferred  upon  the 
city  council  by  the  charter  of  the  city  of  Freeport,  is  one 
providing  'for  lighting  the  streets  and  erecting  lamp 
posts,'  yet  it  by  no  means  follows  that  the  failure  of  the 

1  "Whether  the  neglected  duty  of  so,   the   city   is   liable;    or 

a    municipal    corporation    in-  hether  it  is  a  duty  imposed 

volves  a  liability,  depends  upon  upon  the  city  as  a  public  in- 

the  nature  of  the  duty — that  strumentality     of     the     State 

is  to  say,  whether  it  is  imposed  without    pecuniary    or    other 

for    the    pecuniary    profit    or  special  advantage  to  the  city; 

special  advantage  of  the  city;  if  so,  the  city  is  not  liable." 
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city  to  avail  itself  of  the  power  conferred,  could  properly 
be  regarded  as  an  act  of  negligence,  in  an  action  brought 
by  a  person  who  received  an  injury  on  the  street. 

"Under  the  charter,  the  city  had  the  power,  if, 
in  the  wisdom  of  the  council,  it  was  deemed  for  the 
best  interest  of  the  city,  to  make  provision  for  lighting 
the  streets,  but  the  exercise  of  that  power  was  left 
discretionary  with  the  legislative  department  of  the 
incorporation. 

"The  power  conferred  was  a  merely  discretionary 
one,  which  the  city  could  exercise  or  not,  as  it  thought 
best  for  the  interest  of  the  municipality.  Cities  may 
have  power  to  erect  market  houses  and  open  new  streets 
yet  a  failure  to  do  either  will  create  no  legal  liability, 
although  a  private  individual  may  be  damaged  by  non- 
action  on  the  part  of  the  city." 

Ministerial  Duties. — The  law  is  settled  beyond 
dispute  that  municipal  corporations  are  liable  for  negli- 
gence in  the  performance  or  exercise  of  ministerial 
duties;  they  are  likewise  liable  for  damages  for  an  in- 
jury arising  because  of  their  failure  or  omission  to 
perform  an  absolute  ministerial  duty.2 

Municipal  .corporations,  like  individuals,  are  re- 
quired to  execute  their  rights  and  powers  with  such 
precautions  as  shall  not  subject  others  to  injury.3 

FAILURE  TO  EXECUTE  AND  ENFORCE  ORDINANCES. 

SECTION  102.  A  municipal  corporation  is  not 
liable  in  a  civil  action  for  the  neglect  of  duty  on 
the  part  of  its  officers  in  the  enforcement  of  its  ordi- 
nances, or  even  for  a  failure  to  enact  ordinances  in 
respect  to  matters  within  its  proper  jurisdiction.  In 

1  Murphy  vs.   Lowell,   124  Mass.,  '  City  of  Springfield  vs.  LeClaire, 

564;  Kiley  vs.  Kansas  City,  87  49  111.,  476. 

Mo,,  103. 
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the  case  of  Levy  vs.  Mayor,  etc.,  of  New  York,  1  Sandf . 
(N.  Y.),  465,  the  plaintiff  endeavored  to  hold  the  city 
liable  for  an  injury  committed  by  swine  running  at 
large  in  the  streets,  and  basing  the  liability  on  the 
ground  that  the  defendant  was  bound  to  provide  for 
such  a  perfect  execution  of  its  ordinance  upon  that 
subject,  so  as  to  prevent  the  injury  complained  of,  but 
the  court  held  the  action  could  not  be  maintained. 
Another  illustration  of  the  principle  is  found  in 
the  case  of  Forsyth  vs.  Mayor,  etc.,  of  Atlanta,  45  Ga., 
152,  where  the  plaintiff  alleged,  that  the  City  of  Atlanta 
had,  by  ordinance,  defined  fire  limits  in  the  city  within 
which  the  erection  of  wooden  buildings  was  prohibited, 
and  that  while  the  ordinance  was  in  full  force  and 
effect  the  city  council  authorized  the  erection  of  a 
wooden  building  within  said  prescribed  limits,  which 
burned  down  and  caused  the  destruction  of  the  building 
of  the  plaintiff.  Held,  that  the  action  could  not  be 
maintained. 

LICENSEES  OF  A  MUNICIPAL  CORPORATION. 

The  doctrine  of  law  appears  to  be  well  settled 
that,  the  licensees  of  a  municipal  corporation  to  pursue 
an  independent  trade  or  business  for  their  own  profit 
are  not  the  officers  or  agents  of  the  corporation  so  as 
to  make  it  liable,  on  the  principle  of  respondeat  su- 
perior, for  their  conduct.4 

LIABILITY  OF  A  MUNICIPAL  CORPORATION  AS  A  PROP- 
ERTY OWNER. 

SECTION  103.  A  municipal  corporation  holding 
property  as  a  private  owner  is  chargeable  with  the 

4  Dillon,  Mun.  Corp.  (3rd  Ed.),  Par.  953; 
Fowler  vs.  Alexandria,  3  Pet.,  398. 
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same  duties  and  obligations,  which  devolve  on  indi- 
viduals. Where  it  owns,  leases  or  controls  lands, 
houses,  docks,  piers,  water  and  gas  works,  it  is  liable, 
in  respect  to  the  care  of  the  same,  for  injuries  arising 
from  neglect,  in  the  same  manner  as  an  individual 
owner  .is  liable,  and  must  respond  in  the  same  way  for 
creating  or  suffering  nuisances.5 

In  the  case  of  Wilkins  vs.  Village  of  Rutland  (Vt.); 
25  Am.  &  Eng.  Corp.  Gas.,  49,,  it  was  held  that  where 
a  village  which  owns  an  aqueduct  for  the  supply  of 
water  permits  a  water  box  to  project  beyond  the 
surface  of  the  highway  and  one  suffers  an  injury  in 
consequence  thereof,  the  court  in  rendering  the  decision 
used  the  following  language :  '  This  places  the  neglect 
upon  the  defendant  as  the  owner  and  manager  of  the 
aqueduct,  and  not  as  having  the  supervision  of  and 
charged  with  the  duty  of  repairing  the  highway  at 
that  point.  *  *  *  It  was  an  obstruction  which 
it  was  the  duty  of  the  defendant  as  the  owner  and 
manager  of  the  aqueduct  to  remove,  and  not  its  duty 
as  having  control  of  its  repairs  upon  the  highway." 

LIABILITY  FOR  PROPERTY  DESTROYED  BY  MOBS. 

Except  where  the  statute  so  provides,  a  munici- 
pality is  not  liable  for  property  destroyed  by  mobs. 
In  other  words,  there  is  no  common  law  liability,  but 
the  legislature  may  constitutionally  give  a  remedy,  and 
regulate  the  manner  of  assessment  of  damages. 

Statutes  affording  a  remedy  for  property  of  indi- 
viduals destroyed  by  mobs  or  riotous  assemblages, 
have  been  in  force  in  England,  as  well  as  in  several 
of  the  states  in  this  country,  for  many  years  and  have 
uniformly  been  upheld  by  the  courts. 

8  Cooley  on  Torts,  Marg.  pages  619, 
620;  15  Am.  &  Eng.  Ency.  of 
Law,  page  1155  and  cases  cited. 
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The  principle  upon  which  these  laws  are  held  to  be 
within  the  general  scope  of  legislative  power  is  stated 
in  County  of  Allegheny  vs.  Gibson,  90  Pa.  St.,  397, 
as  follows:  Speaking  of  the  course  of  the  ancient 
English  law  on  the  subject  it  is  said:  "Formerly,  as 
we  have  seen,  a  person  robbed  had  his  remedy  against 
any  inhabitant  of  the  hundred, — That  is  to  say,  the 
inhabitants  were  jointly  and  severally  liable.  Then 
the  law  was  so  changed  that  damages  recovered 
against  an  individual  could  be  assessed  against  all  the 
inhabitants,  so  as  to  compel  contribution.  After- 
wards it  was  still  further  modified  so  as  to  give  the 
right  of  action  against  the  hundred.  The  principle 
upon  which  this  legislation  rested  was,  that  every 
political  subdivision  of  the  State  should  be  responsible 
for  the  public  peace  and  the  preservation  of  private 
property,  and  that  this  end  could  be  best  subserved  by 
making  each  individual  member  of  the  community 
surety  for  the  good  behavior  of  his  neighbor  and  for 
that  of  each  stranger  temporarily  sojourning  among 
them.  The  effect  was  to  make  each  citizen  a  detective, 
and  on  the  alert  to  prevent,  as  well  as  to  detect  and 
punish,  crime.  *  *  *  It  was  evidently  a  police 
regulation,  based  upon  grounds  of  public  policy,  and  in 
force  without  regard  to  the  hardships  of  particular 
cases." 

LIABILITY  OF  MUNICIPAL  CORPORATIONS  FOR  DEFEC- 
TIVE STREETS  AND  SIDEWALKS. 

SECTION  104.  It  will  be  remembered,  that 
quasi-corporations,  such  as  counties,  towns  or  town- 
ships and  the  like,  are  not  liable  to  a  civil  action  for 
damages  occasioned  by  defective  streets  and  bridges 
under  their  control,  unless  so  declared  liable  by  statute. 
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"Even  when  the  legislature  enjoins  upon  corpor- 
ations of  this  character  the  duty  to  make  and  repair 
roads,  streets,  and  bridges,  and  confers  the  power  to 
levy  taxes  therefor,  the  general  tenor  of  the  decisions 
is  to  treat  this  as  a  public,  and  not  a  corporate,  duty, 
and  to  regard  such  corporations,  in  this  respect,  as 
public  or  state  agencies,  and  not  liable  to  be  sued  civilly 
for  damages  caused  by  the  neglect  to  perform  this 
duty,  unless  the  action  be  expressly  given  by  statute. " 

The  general  doctrine  of  the  American  courts  has 
been  to  require  municipal  corporations  to  keep  their 
streets  in  reasonably  safe  condition  for  all  those  who 
rightfully  use  them,  or  have  occasion  to  pass  over  them 
for  the  purpose  of  business,  convenience  or  pleasure  and 
to  hold  them  liable  for  injuries  occasioned  by  their 
defective  condition. 

The  liability  "grows  out  of  the  power  conferred 
upon  the  city  over  its  streets  and  bridges,  and  its 
duty  to  keep  them  in  reasonable  repair,  having  the 
power  to  raise  means  for  that  purpose."  6 

However,  a  municipal  corporation  does  not  under- 
take to  insure  the  public  using  its  streets  and  sidewalks 
against  every  injury  that  may  be  received  by  those 
using  them.  It  is  only  required  to  see  that  its  streets 
and  sidewalks  are  reasonably  safe  and  persons  using 
them  are  required  to  exercise  ordinary  care  and 
prudence. 

•  Grove  vs.  Fort  Wayne,  45  Ind.,  where    they    were    set,    safe 

429;   City  of  Joliet  vs.  Verley,  and    secure.      If   they   can- 

35  111..  58.     In  the  case  last  not   construct   works   so   that 

cited  the  court  used  the  follow-  they  will  be  safe  and  secure, 

ing  vigorous  language-   "Cities  they  can  let  them  alone.    There 

have  no  right  to  set  man-traps  is  no  law  requiring  city  corpora- 

throughout    their   limits,    and  tions  to  beguile  unsuspecting 

excuse  themselves  from  liabil-  travelers       upon       dangerous 

ity  on   the   ground   that    the  streets    and    walks    with    an 

localities  are   such  that   they  assurance  of  safety." 
could   not  render   the    places 

Vol.  VIII.-21 
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Municipalities  cannot  be  held  for  injuries  resulting 
from  defective  sidewalks  without  proof  of  either  actual 
or  constructive  notice.7 

LIABILITY  OF  MUNICIPAL  CORPORATIONS  IN  PERFORM- 
ANCE OF  DUTIES  AS  TO  PUBLIC  HEALTH,  ETC. 

SECTION  105.  Municipal  corporations  are  not 
liable  for  the  negligence  or  misfeasance  of  their  officers, 
agents  and  employees  employed  as  follows : — 

First.     Preserving  the  public  peace. 

Second.    Preserving  the  public  health. 

Third.    Engaged  in  the  punishment  of  criminals. 

Fourth.    Carrying  out  public  education. 

Fifth.    Caring  for  the  poor. 

The  reason  for  the  immunity  of  a  municipal  cor- 
poration in  such  cases  is  obvious,  as  their  duties  are 
public  and  governmental,  rather  than  corporate  in  their 
character.8 

WHEN  MUNICIPAL  CORPORATION  ACTS  ULTRA  VIRES. 

SECTION  106.  Where  the  acts  complained  of 
are  beyond  the  authority  and  power  of  the  municipality, 
the  city  cannot  be  held  liable  for  the  torts  of  its  officers, 
agents  or  employees,  and  the  only  redress  is  against  the 
persons  who  perform  the  acts. 

"It  the  act  complained  of  lies  wholly  outside  of 
the  general  or  special  powers  of  the  corporation, 
as  conferred  in  its  charter  or  by  statute,  the  corporation 
can  in  no  event  be  liable,  whether  it  directly  com- 
manded the  performance  of  the  act,  or  whether  it  be 
done  by  its  officers  without  its  express  command; 

7  Ranson  vs.  City  of  Belvidere,  87  289;   Philadelphia,  etc.,  R.  Co. 

111.  App.,  167.  vs.  Mayor,  etc.,  of  New  York, 

8  Bryant  vs.  St.  Paul,  33  Minn.,  27  Am.  &  Eng.  Corp.  Cas.,  9. 
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for  a  corporation  cannot,  of  course,  be  impliedly  liable 
to  a  greater  extent  than  it  could  make  itself  by  express 
corporate  vote  or  action."  9 

CLAIMS  ARISING  Ex  DELICTO. 

SECTION  107.  It  is  held,  that  a  municipal 
corporation  cannot  defend  an  action  for  personal  in- 
juries caused  by  the  negligence  of  its  municipal  officers 
on  the  ground,  that  its  indebtedness  has  already 
reached  the  constitutional  limit.  In  the  case  of  City 
of  Bloomington  vs.  Perdue,  99  111.,  329,  the  court 
held  that  the  city  could  not  raise  the  question  as  to 
whether  it  was  already  indebted  to  an  amount  in  excess 
of  the  constitutional  limitation. 

This  principle  of  law  is  clearly  and  decisively 
enunciated  in  the  case  of  McCracken  vs.  San  Francisco, 
16  Gala.,  591,  where  the  charter  of  the  city  of  San 
Francisco  provided  that  '  'the  common  council  shall  not 
create  nor  permit  to  accrue  any  debts  or  liabilities  which 
in  the  aggregate  with  all  former  debts  or  liabilities, 
shall  exceed  the  sum  of  $50,000  over  and  above  the 
annual  revenue  of  the  city,  unless  the  same  shall  be 
authorized  by  ordinance  for  some  specific  object." 

The  court  held,  that  the  provision  referred  only  to 
acts  or  contracts  of  the  city,  and  not  to  liabilities  which 
the  law  might  make  it  liable ;  and  that  notwithstanding 
the  provision  in  the  charter  limiting  its  power  to  create 
debts  or  liabilities  in  excess  of  a  stated  amount,  the 
city  was  liable  for  damages  for  personal  injuries  caused 
by  the  neglect  of  the  city  to  keep  its  streets  in  repair. 

9  Dillon,  Mun.  Corp.  (3d  Ed.),  Par. 
770;  Horn  vs.  Mayor,  etc.,  of 
Baltimore,  30  Md.,  218.  ., 


CHAPTER  XII. 
MUNICIPAL  TAXATION. 

POWER  OF  TAXATION. 

SECTION  108.  The  general  assembly,  repre- 
senting the  sovereignty  of  the  State,  has  ample  inherent 
power  to  impose  taxes  on  all  property  within  the  State; 
and  in  an  exercise  of  the  power  to  tax,  the  purpose 
always  is  that  a  common  burden  shall  be  sustained 
by  common  contributions  regulated  by  some  fixed  and 
general  rule,  and  apportioned  by  the  law  according 
to  some  common  rule  of  equality. 

A  tax  is  not  a  debt,  in  the  ordinary  sense  of  that 
term,  but  is  an  exaction  or  forced  contribution  from 
property,  demanded  by  the  taxing  power  to  enable  the 
government  to  discharge  its  functions.1 

The  power  to  tax  all  the  property  and  business 
within  the  State  is  an  .essential  attribute  of  sovereignty, 
and  there  is  no  restraint  upon  its  exercise,  when 
within  constitutional  limits.2 

As  we  have  seen,  the  legislative  branch  of  the 
government  has  the  exclusive  power  of  taxation,  but 
may  delegate  this  power  to  municipal  corporations. 

The  power  to  tax  is  not  inherent  in  a  municipality 
and  such  power  can  be  exercised  only  when  conferred; 
the  power  of  taxation  may  be  granted  a  municipal  cor- 
poration in  express  terms,  or  it  may  be  implied  as 
necessary  for  the  exercise  of  the  powers  expressly 
granted.  When,  for  example,  the  legislature  confers 
authority  on  a  municipal  body  to  contract  a  debt 

1  Loeler  vs.  Leininger.  175  111.,  484;  •  North     Missouri     Railroad     vs. 

McCullock    vs.     Maryland,    4  Maguire,  20  Wall.,  46. 

Wheat.  (U.  S.),  316. 
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for  some  specific  object,  and  makes  no  special  provision 
for  its  payment,  the  municipality  has  implied  power 
to  levy  the  necessary  tax  to  discharge  the  debt.8 

LEGISLATIVE  CONTROL. 

SECTION  109.  The  taxing  power  of  the  State, 
as  has  been  indicated,  is  absolute  and  uncontrolled, 
except  so  far  as  it  is  limited  by  constitutional  provisions 
within  these  limitations,  and  a  municipal  corporation, 
being  merely  the  creature  of  the  sovereign  power, 
cannot  hold  the  power  of  taxation  conferred  upon  it 
by  the  State,  in  perpetuity. 

The  legislature  may  confer  the  taxing  power  on 
municipal  corporations  "with  such  limitations  as  it 
sees  fit,  as  to  the  rate  of  taxatoin,  the  purposes  for 
which  it  is  authorized,  and  the  objects,  that  is  the  prop- 
erty, which  shall  be  subjected  to  taxation;  but  it  can- 
not, of  course,  confer  any  greater  power  than  the  State 
itself  possesses,  and  must  observe  the  restrictions  and 
limitations  of  the  organic  law."4 

The  legislature  being  invested  with  the  exercise 
of  all  governmental  power,  unless  restricted  by  the 
state  constitution,  may,  at  its  discretion,  make  property 
otherwise  real  property,  personal  property  for  purposes 
of  taxation;  it  is  the  sole  judge  of  the  necessity  and 
expediency  of  its  exercise  of  that  power.5 

The  doctrine  is  well  recognized  that  the  sovereign 
power  of  taxation  can  only  be  exercised  for  public 
purposes,  and  the  determination  of  whether  the  purpose 
is  public  or  private  is  left  to  the  courts,  and  the  decisions 
of  such  tribunals  are  at  considerable  variance. 

1  United  States  vs.  New  Orleans,  ville,  59  111.,  142;   Dillon  Mun. 

98  U.  S.,  381.  Corp.  (3rd  Ed.),  Par.  740. 

*  Alexander  vs.  Baltimore,  5  Gill  *  Johnson,  Collector,  vs.    Roberts, 

(Ind.),   383;    Prim   vs.   Belle-  102  111.,  165. 
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V 

The  determining  whether  a  particular  exercise 
of  the  power  of  taxation  is  for  a  public  or  a  private 
purpose  has  not  infrequently  been  a  vexatious  question 
for  the  courts  to  solve,  and  I  herewith  quote  some  of  the 
recognized  public  purposes  from  the  work  of  a  learned 
author  upon  this  branch  of  jurisprudence :  '  Taxes  may 
be  imposed  for  roads  of  all  kinds,  canals,  and  bridges, 
that  there  may  be  facilities  for  transportation  of  freight 
and  for  travel ;  for  public  schools  or  colleges,  that  the 
people  may  be  educated;  for  public  libraries,  that 
their  means  of  improvement  may  be  increased;  for 
the  poor,  the  dumb,  the  blind,  the  insane,  lest  they 
suffer  from  want;  for  the  police  of  the  State,  in  regula- 
tions for  the  preservation  of  health  or  the  detection  of 
crime;  for  courts  of  law,  that  individual  rights  may 
be  protected  and  enforced,  and  that  crime,  when  de- 
tected, may  receive  its  fitting  punishment;  for  the 
preservation  of  peace  and  the  protection  of  the  country 
from  foreign  enemies;  to  aid,  encourage,  and  stimulate 
commerce,  domestic  and  foreign,  by  the  establishment 
of  mints,  postal  system,  and  maintaining  navies  to 
keep  open  the  highway  of  nations ;  to  encourage  citizens 
in  the  defense  of  their  country  by  suitable  rewards  and 
mementoes  for  past  services  in  times  of  war,  or  by 
bounties  for  enlistment  for  future  services;  and  for 
the  promotion  of  the  arts  and  sciences. 

"For  all  these  matters  taxes  may  be  imposed. 
The  purpose  is  public.  The  object  is  governmental. 
The  money  raised  and  property  purchased  is  held 
by  the  agents  of  the  State  for  the  State.  The  object  is 
to  regulate  the  State  that  all  its  citizens  may  enjoy 
their  lives,  liberty,  and  property,  and  pursue  their 
happiness  according  to  the  dictates  of  their  own 


reason."8 


•  Burrougha,  Tax'n,  Par.  25. 
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I 

LOCAL  ASSESSMENTS. 

SECTION  110.  The  doctrine  of  law  is  finally 
settled,  that  the  legislature  may  authorize  municipal 
corporations  to  levy  special  assessments  upon  property 
specially  benefited  by  the  improvement.  "The  courts 
are  very  generally  agreed  that  the  authority  to  require 
the  property  specially  benefited  to  bear  the  expense 
of  local  improvements  is  a  branch  of  the  taxing  power, 
or  included  within  it;  and  the  many  cases  which  have 
been  decided  fully  establish  the  general  proposition 
that  a  charter  or  statute  authorizing  the  municipal 
authorities  to  open  or  establish  streets,  or  to  make 
local  improvements  of  the  character  above  mentioned, 
and  to  assess  the  expense  upon  the  property  which, 
in  the  opinion  of  the  designated  tribunal  or  officers, 
shall  be  specially  benefited  by  the  improvement,  in 
proportion  to  the  amount  of  such  benefit,  or  upon  the 
abutters  in  proportion  to  benefits  or  frontage  or 
superficial  contents,  is,  in  the  absence  of  some  special 
constitutional  restriction,  a  valid  exercise  of  the  power 
of  taxation."7 

It  is  held,  that  a  statute  investing  the  corporate 
authorities  of  cities,  towns  and  villages  with  power 
to  tax  contiguous  property  for  the  expense  of  construct- 
ing sidewalks,  leaving  it  to  them  as  they  may  think  just 
and  equitable  to  determine  whether  the  former  mode  by 
general  taxation,  or  special  assessment,  shall  be  pur- 
sued, or  whether  there  shall  be  special  taxation  of  con- 
tiguous property,  either  by  a  levy  on  the  property  of 
the  cost  of  making  the  sidewalk  in  front  of  it,  or  by  a 
levy  of  the  tax  in  proportion  to  its  value,  frontage  or 
superficial  area,  is  not  unconstitutional,  but  is  a  valid 
law.8 

7  Dillon,    Mun.   Corp.    (3rd    Ed.),  '  White  vs.  The    People    ex  rel., 

Par.  752.  94  111.,  604, 
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LIMITATIONS  ON  MUNICIPAL  CORPORATIONS  TO  LEVY 

ASSESSMENTS. 

SECTION  111.  The  purposes  for  which  special 
assessments  may  be  made  are  varied  and  numerous. 
It  may  be  stated  as  a  general  rule,  that  the  only  basis 
upon  which  either  special  assessment  or  special  taxation 
can  be  sustained  is,  that  from  the  proposed  local  im- 
provement the  property  subject  to  the  tax  or  assess- 
ments will  be  enhanced  in  value  to  the  extent  of  the 
burdens  imposed.  In  short  the  improvement  upon 
which  the  assessment  is  based  must  be  productive  of 
special  local  benefit  to  the  property  upon  which  it  is 
assessed.9 

It  is  held,  that  a  local  assessment  could  not  be 
made  for  sprinkling  streets  on  the  ground  that  it  was 
not  a  local  improvement,  like  well-paved  streets  and 
convenient  and  durable  sidewalks,  which,  in  fact, 
enhance  the  market  value  of  property.10 

SUBJECTS  OF  TAXATION. 

SECTION  112.  For  the  ascertainment  of  what 
property  is  taxable  and  the  manner  of  taxing  it,  re- 
course should  be  had  to  the  statutes  of  the  various 
States  wherein  the  revenue  laws  are  fully  and  definitely 
set  forth. 

"In  assessing  property  for  taxation  the  dominant 
idea  is  that  needful  revenues  shall  be  raised  by  levying 
a  tax  on  property  for  valuation  in  such  manner  that 
every  owner  of  property  subject  to  taxation  shall 
pay  taxes  in  proportion  to  the  value  of  the  property 
owned."  " 

•  Allen    vs.    Drew,    44    Vt.,    174;  w  City  of  Chicago   vs.   Blair,   149 

City    of    Chicago    vs.     Blair,  111.,  310. 

149  111.,  310.  "  State  vs.  Savage,  65  Neb.,  714. 
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POWER  OF  TAXATION  INCAPABLE  OF  DELEGATION  BY 
MUNICIPALITY. 

SECTION  113.  The  high  and  sovereign  power 
of  taxation  conferred  upon  a  municipal  corporation  is 
incapable  of  delegation  and  must  be  exercised  by  the 
common  council  as  the  governing  body  of  the  munici- 
pality. 

Where,  for  example,  the  common  council  under 
its  charter  is  empowered  to  direct  or  authorize  the 
streets  or  sidewalks  in  a  city  to  be  graded,  paved, 
curbed,  etc.,  and  the  cost  of  same  to  be  borne  by  the 
owners  of  the  property  fronting  thereon.  There  exists 
no  doubt  but  that  the  council  alone  possesses  the  power 
to  determine  the  necessity  of  such  improvement  and 
also  the  kind  and  character,  and  as  this  power  is  purely 
legislative  in  its  nature,  the  conclusion  is  inevitable  that 
it  cannot  be  delegated  by  the  municipal  corporation 
to  any  other  body  or  person.  To  permit  the  delegation 
of  this  discretionary  power  would  effectually  destroy 
all  the  safeguards  thrown  around  the  citizens  by  law.12 

POWER  OF  MUNICIPAL  CORPORATIONS  TO  IMPOSE  A 
LICENSE  TAX. 

SECTION  114.  It  is  well  established  that  muni- 
cipal corporations  may  license  and  regulate  particular 
occupations  and  prohibit  unlicensed  persons  from 
pursuing  them.  This  authority  to  license  is  generally 
recognized  as  coming  under  the  head  of  police  powers, 
and  the  amount  of  the  license  fee  usually  conforms 
to  the  expense  incident  to  the  police  regulation  thereof. 

While  the  charter  may  confer  upon  the  city  council 
the  power  to  require  a  license  for  the  carrying  on  of 
certain  occupations,  yet  this  is  a  power  which  neces- 

u  Hydes  vs.  Joyes,  4  Bush  (Ken.),  Chicago,  60  111.,  243;  Davis  v§. 

464;    Moore  et  al.  vs.  City  of  Reed,  65  N.  Y.,  566. 
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sarily  remains  dormant  until  called  into  activity  by 
some  appropriate  ordinance.  Such  an  ordinance  is 
necessary  to  enable  the  city  authorities  to  act  in  the 
premises. 

In  the  case  of  The  People,  etc.,  vs.  The  Village 
of  Grotty,  93  111.,  180,  the  court  said:  ' 'Without  the 
adoption  of  a  general  ordinance  on  the  subject,  author- 
izing the  issuing  of  licenses,  and  specifying  who  shall 
issue  them,  the  length  of  time  they  shall  run,  the 
amount  to  be  paid  by  the  applicant,  the  time  and 
manner  of  payment,  etc.,  the  village  authorities  are 
powerless  to  issue  license  to  anyone." 

MODE  OF  COLLECTION. 

SECTION  115.  The  various  States  have  enacted 
statutes  prescribing  the  method  and  procedure  of  assess- 
ing and  collecting  taxes,  and  unless  otherwise  specially 
provided  by  law,  it  is  obligatory  upon  the  municipality 
to  follow  the  statutory  and  charter  provisions  in  relation 
thereto.  So  where  the  organic  law  of  a  town  gave  it 
power  "to  levy  and  collect  taxes,"  and  also  provided, 
in  another  section,  that  "if  any  person  fail  to  pay  any 
tax  levied  on  his  property,  the  town  collector  may 
recover  the  same  by  civil  action  in  the  name  of  the 
corporation,"  it  was  held  that  the  payment  of  taxes 
must  be  enforced  by  suit,  and  that  it  was  not  com- 
petent for  the  corporation  to  pass  an  ordinance  provid- 
ing for  their  collection,  by  seizure  and  sale,  before 
judgment,  since  the  mode  of  collection  specified  in  the 
statute  excluded  all  other  modes.13 

In  some  of  the  States  the  authorities  have  held  that 
a  tax  legally  levied  and  assessed  by  a  municipal  corpor- 
ation pursuant  to  its  charter  creates  a  legal  obligation 

11  Alexander  vs.    Helber,    35    Mo.,    344; 
Dillon,  Mun.  Corp.  (3rd  Ed.),  Par.  816. 
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to  pay  such  tax  and  the  city  can  maintain  an  action 
of  assumpsit  against  the  person  in  whose  name  the 
assessment  is  made.14 

and  still  other  parts  of  it  to 
various  municipal  and  quasi- 
municipal  corporations  within 
the  county,  to  whom  it  must 
upon  collection,  be  finally  dis- 
tributed." City  of  Jones- 
borough  vs.  McKee,  2  Yerg. 
(Tenn.),  167. 


M  Ellis  vs.  The  People,  199  111.,  548. 
"The  right  of  recovery  is  in  the 
People  of  the  State  of  Illinois, 
in  whose  name  the  suit  may  be 
instituted  for  the  recovery  of 
all  taxes  due  and  unpaid,  and 
it  is  unimportant  that  a  portion 
sued  for  may  be  due  to  the 
State,  another  to  the  county, 


CHAPTER  XIII. 
THE  POWER  OF  EMINENT  DOMAIN. 

SECTION  116.  Chief  among  the  important 
powers  usually  conferred  upon  municipal  corporations 
is  the  delegated  authority  of  the  tremendous  power  of 
the  right  of  eminent  domain. 

Defined.  The  right  of  eminent  domain  is  an  es- 
sential attribute  of  sovereignty,  inherent  in  every 
independent  government,  and  to  be  exercised  in  the 
discretion  of  the  sovereign  power  to  promote  the 
general  welfare  of  the  people ;  and  the  rights  of  citizens 
to  own,  possess,  and  enjoy  property  must  necessarily 
give  way  to  the  right  of  the  State  to  appropriate  it 
to  public  uses,  when,  in  the  judgment  of  the  sovereign 
power,  public  interest  will  be  promoted.1 

'  'Social  duties  and  obligations  are  paramount  to 
individual  rights  and  interests.  Private  rights  not 
under  the  shield  of  the  organic  law  must  yield  when 
they  come  in  conflict  with  public  necessity  or  the 
general  good.  The  maxim,  Salus  populi  suprema  lex, 
has  an  important  meaning  in  its  applicatoin  to  private 
rights,  and  in  limiting  the  absoluteness  of  any  possible 
ownership  of  private  property.  The  legislature,  as  the 
authority  representative  of  the  public,  and  the  consti- 
tuted judge  of  what  is  demanded  by  the  general  weal, 
has  the  right  to  say,  under  such  constitutional  restric- 
tions as  may  exist  in  the  particular  state  to  every 
private  proprietor,  "The  public  needs  of  your  property 
thus  much,"  and  the  individual  must  submit. 

1  Penn.    Mut.    Life   Ins.    Co.    vs. 
Heiss,  141  111.,  35. 
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"This  is  a  right  inherent  in  every  government. 
It  is  a  tremendous  power  and  one  which  is  without 
theoretical  limits,  and,  indeed,  without  any  legal  limita- 
tions except  such  as  may  exist  in  written  organic  restric- 
tions upon  legislative  action;  it  has,  in  addition, 
practical  limitations  in  the  sense  of  justice,  which  ever 
prevails  in  enlightened  communities,  and  which  legis- 
latures cannot  for  any  considerable  period  effectually  or 
safely  disregard;  and  experience  has  shown  that  there 
is  a  point  beyond  which  no  government  can  press  its 
demands  upon  its  subjects  or  citizens,  and  continue 
to  exist."  2 

The  power  of  eminent  domain  is  vested  in  the 
several  states  of  the  union,  and  the  legislature  cannot 
by  any  statute  divest  the  State  of  its  power. 

The  government  of  the  United  States  has  the  right 
of  eminent  domain  and  may  exercise  it  within  a  State. 

On  the  formation  of  any  territory  into  a  State,  the 
right  of  eminent  domain  immediately  passes  from  the 
federal  government  to  the  newly  formed  State. 

Limitation.  Although  the  right  of  eminent  do- 
main is  a  sovereign  power,  it  cannot  be  exercised 
unconditionally,  that  is,  the  property  taken  must  be 
for  public  use  and  must  not  be  taken  without  just 
compensation  to  the  owner.  This  limitation  is  in  the 
Constitution  of  the  United  States,  and  in  [the  constitu- 
tions of  the  several  states. 

CONSTRUCTION  OF  POWER. 

SECTION  117.  Since  the  power  to  condemn 
private  property  against  the  will  of  the  owner  is  an 
extraordinary  one,  founded  upon  public  necessity, 

1  Dillon,   Mun.    Corp.    (3rd    Ed.),  Bench  and  Bar,  p.  112. 

par.     584;      Vol.     I,    No.     2, 
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the  power  must  be  strictly  pursued  and  the  manner 
for  its  exercise  strictly  followed.3 

Where  the  municipal  authorities  have  failed  to 
follow  the  provisions  of  the  charter,  or  have  exceeded 
the  jurisdiction  which  it  confers,  the  remedy  of  the 
property  owner  for  the  review  and  correction  of  the 
proceedings  is  by  the  Writ  of  Certiorari.* 

Whenever  notice  of  the  proceedings  to  take  prop- 
erty for  public  use  is  required  to  be  given,  such  notice 
forms  the  basis  of  jurisdiction  and  must  be  given, 
else  the  proceedings  are  void.5 

Some  of  the  State  constitutions  require  that  the 
compensation  shall  be  assessed  by  a  jury,  in  other 
jurisdictions  by  commissioners,  in  which  cases  the  man- 
ner prescribed  must  be  followed. 

Yet,  in  the  absence  of  any  organic  law,  it  is  com- 
petent for  the  legislature  to  provide  a  just  mode. 

The  rule  is  quite  universally  upheld,  that  the 
appropriation  of  private  property  by  condemnation  is 
an  exercise  of  sovereign  power,  and  statutes  conferring 
such  power,  being  in  derogation  of  the  common  law, 
must  be  strictly  construed  and  the  exercise  of  the  right 
kept  in  strict  conformity  to  the  power  conferred.9 

DELEGATION  OF  POWER. 

SECTION  118.  The  legislature  has  the  unques- 
tioned authority  to  delegate  the  power  to  take  private 
property  for  public  use  to  municipal  corporations,  sub- 
ject, however,  to  all  constitutional  restrictions.  The 
right  of  eminent  domain  is  not  inherent  in  a  munici- 

1  Cooley,  Const.  Limitations,  Pare.  219;     Kidder    vs.    Peoria,    29 

528    and    541;     Weckler    vs.  111.,  77. 

Chicago,  61  111.,  142.  *  Harvey  vs.  Aurora  and  Geneva 

4  47  Mo.  479.  Ry.  Co.,  174  111.,  295;  Goddard 

•  Harbeck  vs.  Toledo,  11  Ohio  St.,  vs.  C.  &  N.  W.  Ry.  Co.,  202 

111.,  362;  96  N.  Y.,  351. 
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pality  and  it  has  no  authority  to  condemn  property, 
unless  authorized  to  do  so  by  the  legislature  in  express 
terms  or  by  necessary  implication.7 

"Not  only  must  the  authority  to  municipal  cor- 
porations, or  other  delegated  legislative  agents,  to  take 
private  property  be  expressly  conferred,  and  the  use 
for  which  it  is  taken  specified,  but  the  power  with  all 
constitutional  and  statutory  limitations  and  directions 
for  its  exercise,  must  be  strictly  pursued.  Since 
the  power  to  condemn  private  property  against 
the  will  of  the  owner  is  a  stringent  and  extra- 
ordinary one,  based  upon  public  necessity  or  an  urgent 
public  policy,  the  rule  requiring  the  power  to  be 
strictly  construed,  and  the  prescribed  mode  for  its 
exercise  strictly  followed,  is  a  just  one,  and  should, 
within  all  reasonable  limits,  be  inflexibly  adhered  to 
and  applied."  8 

WHAT  PROPERTY  MAY  BE  TAKEN. 

SECTION  119.  The  rule  is,  that  not  only 
exclusively  tangible  property  is  liable  to  the  exercise 
of  the  right  of  eminent  domain,  but  whatever  exists 
in  any  form,  whether  tangible  or  intangible,  may  be 
subjected  to  its  exercise.9 

Such  property  as  lands,  houses,  piers,  bridges, 
streams  of  water  and  corporate  property  and  franchises, 
when  necessary  for  public  purposes,  may  be  taken  under 
the  power  of  eminent  domain. 

COMPENSATION. 
SECTION    120.     Just    compensation,    to    be    as- 

7  140    Mo.,    458;     195    111.,    353.  •  Met.  City  Ry.  Co.  vs.  Chi.  W.  D. 

8  Dillon,   Mun.    Corp.    (3rd    Ed.),  Ry.  Co.,  87  111.,  317;  36  Conn., 

Par.  604;    Specht  vs.  Detroit,  196. 

20  Mich.,  168. 
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certained  by  an  impartial  tribunal,  is  a  constitutional 
right  of  the  owner  of  property  taken  under  the  power  of 
eminent  domain.  Just  compensation  means  the  pay- 
ment of  such  sum  of  money  as  will  make  the  owner  of 
the  property  whole,  so  that  on  receipt  by  him  of  the 
compensation  and  damages  he  will  not  be  poorer  because 
his  property  is  taken  or  damaged.  In  other  words, 
the  compensation  awarded  should  be  the  full  reason- 
able value  of  the  interest  or  interests  taken,  but  senti- 
mental valuations  are  never  considered  in  allowing 
compensation. 

GOVERNING    BODIES    OF    MUNICIPAL    CORPORATIONS. 

SECTION  121.  It  is  apparent,  that  from  the 
very  nature  of  a  municipal  corporation  that  the  only 
way  in  which  it  can  exercise  its  corporate  powers, 
is  through  representatives  or  agents. 

The  affairs  of  municipalities  in  this  country  are 
usually  transacted  and  conducted  by  a  common  council 
or  other  municipal  board.10 

It  may  be  stated  as  the  rule,  that  the  general 
powers  conferred  upon  a  city  exist  in  the  governing 
body  of  the  municipality,  by  whatsoever  name  it 
may  be  known  by,  unless  delegated  by  the  charter  to 
some  other  officer  or  board.11 

The  common  council  or  any  other  governing  body 
of  a  municipal  corporation  acts  only  as  the  agent  for 
such  corporation  and  possess  no  common  law  powers, 
but  only  such  as  are  granted  them. 

The  common  council  or  other  governing  body  of  a 
municipal  corporation  can  only  exercise  the  corporate 

10  Day  vs.  Jersey  City,  19  N.  J.  Eq.,  Clarksburg,   30  W.   Va.,   491. 

412;     Richards    vs.    Town    of  "  Moore  vs.  N.  Y.,  73  N.  Y.,  238. 

Vol.  Till— 22. 
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powers,  when  organized  in  the  manner  prescribed  by 
the   charter  of  the   corporation. 

In  some  of  our  large  municipalities  the  governing 
body  is  composed  of  two  houses,  or  branches,  and  when 
such  is  the  case,  the  charter  must  be  considered  as 
having  adopted  by  implication,  so  far  as  practicable, 
the  universally  recognized  principles  of  legislative 
bodies  consisting  of  two  branches.12 

TIME  OF  MEETINGS. 

SECTION  122.  The  municipal  charter  ordina- 
rily designates  the  time  for  holding  meetings  of  the 
governing  body  of  a  municipality,  but  it  is  customary 
to  delegate  this  power  to  the  governing  body,  as  cal- 
culated to  enable  such  bodies  to  transact  their  business 
to  a  better  advantage. 

In  addition  to  the  regular  meetings  fixed  by  charter 
or  rule  of  the  governing  body,  special  meetings  may  be 
held  on  the  call  of  a  certain  number  of  members  and 
by  the  giving  of  proper  notice  to  all  the  members;  and 
the  purposes  of  such  special  meeting  are  usually  re- 
quired to  be  contained  in  the  notice. 

ESSENTIALS  OF  A  VALID  MEETING. 

SECTION  123.  At  common  law  a  valid  meeting 
required  the  presence  of  the  mayor  or  other  head 
officer,  a  majority  of  the  members  of  each  select  or 
definite  class,  and  some  members  of  the  commonalty, 
and  of  each  of  the  indefinite  classes,  if  there  were  more 
than  one.  Now,  the  number  of  members  required  to 
constitute  a  quorum  for  the  transaction  of  corporate 
business  is  ordinarily  fixed  by  the  charter,  and  in  the 

"  Wetmore  vs.  Story,  22  Barb.  (N.  Y.),  414. 
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absence  of  such  provision,  a  majority  of  the  body  will 
be  a  quorum.13 

The  power  to  formulate  its  own  rules  of  procedure 
is  usually  conferred  on  the  governing  bodies  of  munici- 
pal corporations. 

PRESIDING   OFFICER   OF   GOVERNING  BODY. 

SECTION  124.  It  is  commonly  one  of  the  duties 
of  the  mayor  of  the  municipal  corporation  to  preside 
at  the  meetings  of  the  common  council  or  other  govern- 
ing body  of  the  municipality,  and  under  the  charter 
or  other  law  is  given  the  right  to  vote  in  the  event  of  a 
tie.  In  some  jurisdictions,  the  members  of  the  govern- 
ing body  are  authorized  to  select  one  of  their  number  to 
serve  as  presiding  officer. 

18  "The  common  law  rules  as  to  governing  bodies  of  our  munici- 

quorums    and    majorities,    es-  pal     corporations,    when     the 

tablished  with  reference  to  cor-  matter    is    not    regulated    by 

porate  bodies  consisting  of  a  charter     or   statute."     Dillon, 

definite  number  of  corporators,  Mun.  Corp.  (4th  Ed.),  Par.  271; 

have  in  general  been  applied  to  Barnert  vs.  Patterson,  48  N.  J. 

the  common  council  or  select  L.,  395. 
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PARTNERSHIP. 
CHAPTER    I . 

Page  11. 

1.  Define  partnership. 

2.  State  some  of  the  presumptions  of  law  in  regard 

to  partnership. 

Page  12. 

1.  How  are  profits  and  losses  shared,  and  how  is 

capital  divided  on  dissolution? 

2.  Who  are  made  parties  defendant  in  a  suit  against 

a  firm  and  how  may  execution  be  levied? 

Page  13. 

1.  How  may  the  common  law  powers  of  a  member 
be  restricted,  and  why  may  the  firm  be  bound 
by  the  unauthorized  act  of  a  member? 

Page  14. 

1.  The  partnership  relation  is  a  question  of  law  and 
fact,  not  a  question  of  name.  Explain. 

Page  15. 

1.  Can  a  person  share  in  the  profits,  and  stipulate 
as  to  the  management  of  firm  affairs  and  still 
not  be  a  partner?  Explain. 

Page  16. 

1.  The  law  of  partnership  is  said  to  be  a  branch  of 
what  other  law? 
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2.  What    position,    according    to    Lord    Cranworth, 

does  a  dormant  partner  occupy  in  a  firm? 

3.  How  does  Mr.  Lindley  sum  up  the  leading  case  of 

Cox  vs.  Hickman? 

Page  17. 

1.  What  are  the  advantages  of  a  partnership? 

2.  Give  illustrations  of  profit  sharing  without  the 

partnership  relation. 

3.  How  is  a  joint  enterprise  distinguished  from  a 

partnership? 

Page  18. 

1 .  How  do  the  liabilities  of  parties  to  a  joint  adventure 
differ  from  those  of  partners? 

Page  19. 

1.    What  was  the  Somoset  House  case? 

Page  20. 

1.  How  does  the  ordinary  case  of  loaning  money  to  a 
firm  for  a  share  in  the  profits  differ  from  the 
ordinary  case  of  a  dormant  partner? 

Page  21. 

1.    What  are  limited  partnerships? 

Page  22. 

1.  What  can  you  say  of  the  liabilities  of  members  of 
clubs  and  associations? 

Page  23. 

1.    State  the  case  of  Burt  vs.  Lathrop. 

Page  24. 

1.  What  is  necessary  to  constitute  a  de  facto  corpora- 
tion, and  what  legal  results  depend  thereon? 
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Page  25. 

1.     When  will  a  strict  measure  of  compliance  with 
statutory  requirements  be  enforced? 

Page  26. 

1.     Are  tenants  in  common  engaged  in  the  improve- 
ment of  their  property  partners? 

Page  27. 

1.  What   liability  arises   on   a   contract   to   form  a 

partnership  before  the  actual  launching? 

2.  Give  the  English  code  definition  of  partnership. 


CHAPTER  II . 

Page  29. 

1.  Are  time,  labor,  skill  and  the  use  of  property 
capital? 

Page  30. 

1.  What  constitutes  the  capital  of  a  firm? 

2.  Distinguish  between  capital  and  firm  property. 

Page  31. 

1.  How  are  losses  borne?    How  are  services  and  the 

use  of  property  and  capital  compensated? 

2.  What  is  the  general  rule  in  all  matters  of  partner- 

ship in  which  third  parties  are  not  interested? 

Page  32. 

1.  Where  does  the  loss  fall  in  case  of  destruction  of 
property  whose  use  only  is  contributed  to  the 
firm? 

Page  33. 

1.    Discuss  the  question  of  "use  of  money." 
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Page  34. 

1.  What  can  you  say  of  property  bought  with  firm 

funds? 

2.  Discuss  the  "nature  of  a  partner's  interest  in  the 

property  of  the  firm." 

Page  35. 

1.    What  is  the  rule  in  regard  to  dividing  among 
partners  the  property  of  the  firm  in  specie? 

Page  36. 

1.  Where  there  is  a  right  of  partition  of  land,  what 

other  right  goes  with  it? 

2.  Why  cannot  a  partner  mortgage  his  share  of  the 

firm  property  so  as  to  afford  a  lien  against 
firm  creditors? 

3.  What  is  the  effect  of  assigning  a  share? 

Page  37. 

1.  Distinguish  between  sale  of   firm  property  and 

sale  of  partner's  share  in  the  firm  property. 

2.  May  a  purchaser  of  a  share  compel  a  sale  and 

accounting?  Sale  of  what  and  accounting  of 
what?  What  sort  of  a  sale  of  firm  property 
amounts  to  a  fraud  upon  creditors  of  the  firm? 
Upon  other  members  of  the  firm? 

Page  38. 

1.  Up  to  what  time  may  an  insolvent  firm  dispose 

of  its  property? 

2.  What  jurisdiction  have  courts  of  equity?    What 

rule  holds  as  to  creditors  when  the  firm  assets 
are  in  the  hands  of  a  court? 

Page  39. 

1.    What  is  meant  by  marshaling  assets  of  firm  and 
partner?    What  is  the  rule? 
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Page  40. 

1.  What  can  you  say  of  the  firm  right  to  dispose  of 

partnership  propertj^  prior  to  an  act  of  bank- 
ruptcy or  receivership? 

2.  What  rule  was  announced  in  Wild  vs.  Milne? 

Page  41. 

1.  What  is  the  English  rule  in  regard  to  real  estate 
announced  in  Darby  vs.  Darby? 

Page  42. 

1.  Would  it  make  any  difference  in  whom  the  real 
estate  was  vested? 

Page  43. 

1.  What  is  the  American  rule? 

2.  State  the  decision  in  Bopp  vs.  Fox. 

Page  44. 

1.     Accordingly,  in  firm  property,  a  partner's  interest 

is  what?    What  rule  is  laid  down  in  Wilson 

vs.  Robertson? 

Page  45. 
1.    May  one  partner  sell  to  another  and  pass  title 

to  firm  property?    What  is  the  result  of  such 

sale? 

Page  46. 
1.    What  effect  does  the  dissolution  of  a  firm  have 

on  the  title  to  firm  property? 

Page  47. 

1.  Suppose,  in  a  firm  of  A,  B  and  C,  D  is  taken  in 
as  a  new  member.  State  the  result  as  to  liabili- 
ties. 
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Page  48. 

1.     Give  the  law  as  laid  down  in  Bank  vs.  Carroll- 
ton  R.  R. 

Page  49. 

1.    Who  must  be  made  parties  defendant  in  a  bill  for 
accounting  and  settlement? 


CHAPTER  III. 

Page  51. 

1.  State  the  rule  that  sets  a  limit   to  the  mutual 

agency  doctrine.     What  evidence  is  competent? 

2.  What  are  the  recognized  powers  of  partners? 

Page  52. 

1.     What  matters  are  not  usually  within  a  partner's 
powers? 

Page  53. 

1.  What  occupations  have  been  held  not  to  constitute 

a  trading  firm? 

2.  What  effects  a  dissolution?    How  can  the  original 

partnership  agreement  be  changed? 

Page  54. 

1.  How  should  notice  of  dissolution  be  given? 

2.  In  what  cases  is  no  notice  required? 

3.  What  is  the  right  called  delectus  personarum? 

Page  55. 

1     By  what  different  designations  are  partners  known? 

Page  56. 
1.     Explain  subpartnership  and  the  liability  arising 

therefrom.     State    the    liability    of    an    infant 

partner  on  contracts  and  torts. 
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Page  57. 
1.    What  is  the  liability  between  partners  for  torts? 

Page  58. 

1.  What  can  you  say  of  admissions  of  a  partner? 
Of  doing  business  without  a  license? 

Page  59. 

1.  If  the  general  object  of  a  partnership  is  illegal 
will  a  bill  lie  for  accounting  and  settlement 
of  partnership  affairs?  What  is  the  rule  in 
regard  to  third  parties  in  such  a  case? 

Page  60. 

1.  How  are  partnership  acts  looked  upon  from  the 
standpoint  of  illegality? 

Page  61. 

1.  Can  one  partner  be  bound  by  the  crime  of  another? 
What  sort  of  a  tort  committed  by  a  partner 
will  bind  the  firm? 

Page  62. 

1.  Does  mere  neglect  to  be  an  actual  and  efficient 

partner  make  a   consequent  loss   to  the   firm 
chargeable  to  the  partner? 

2.  State  the  "rule  of  the  majority." 

Page  63. 

1.  What  consent  is  necessary  for  a  change  in  the 

nature  of  the  partnership  business? 

2.  Can  a  majority  expel  a  member? 

3.  State  the  liabilities  of  an  incoming  partner. 

Page  64. 

1.  What  is  novation  and  who  should  be  made  parties 
defendant  to  a  suit  against  the  firm?  What 
is  the  result  of  omitting  a  member? 
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Page  65. 

1.  What  can  you  say  of  extension  of  time  to  a  con- 
tinuing partner? 

Page  66. 

1.  What  right  has  a  partner  as  to  giving  or  taking 
leases?  What  is  the  rule  in  regard  to  illicit 
gains  of  a  partner? 

Page  67. 

1.  What  is  the  effect  of  ratification?  What  expenses 
may  be  charged  against  the  firm? 

Page  68. 

1.  What  does  a  partner  ostensibly  do  in  entering 
upon  the  partnership  relation? 

Page  69. 

1.  What  is  necessary  to  render  one  partner  liable 
for  the  trespass  of  another  partner? 

Page  70. 

1.  What  is  the  correct  ground  for  the  decision  in 
Rosenkrans  vs.  Barker?  How  far  does  the 
liability  of  the  firm  for  the  tort  of  a  partner 
extend? 

Page  71. 

1.  Would  a  claim  against  a  partnership  filed  in  the 
Probate  Court  against  the  estate  of  a  deceased 
partner  be  allowed? 

Page  72. 

1.  What  option  has  the  creditor?  Is  this  the  general 
or  universal  rule  in  the  United  States? 

Page  73. 
1     What  is  the  New  York  rule? 
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Page  74. 

1.  What  rule  applies  when  there  are  individual 
creditors?  Give  the  reasoning  of  the  court  as 
to  the  equity  of  the  general  principle  of  allowing 
the  claim  to  be  filed  in  all  cases  subject  to  the 
prior  rights  of  individual  creditors. 

Page  75. 

1.  To  whom  or  what  is  partnership  property  con- 
sidered as  belonging?  How  is  the  ownership 
changed? 

Page  76. 

1.  Under  the  contract  of  partnership  implied  by 
law  what  interest  has  a  partner  in  the  firm 
property.  Is  this  interest  recognized  in  equity, 
in  law,  or  in  both  law  and  equity?  When  may 
a  partnership  creditor  share  on  equal  terms  with 
the  individual  creditors  in  an  estate  of  a  de- 
ceased partner? 

Page  77. 

1.  In  case  of  bankruptcy  after  assignment  of  assets 
will  levy  of  execution  on  creditor's  judgment 
give  any  lien  or  priority  of  right? 

Page  78. 

1.  Can  a  partner  execute  a  mortgage  on  personal 

property  of  the   firm? 

2.  State  the  case  of  Rodgers  vs.  Meranda. 

Page  79. 

1.  How  does  the  court  account  for  the  rule  giving 
a  preference  to  the  individual  creditors  of  a 
partner  in  his  separate  property  when  in  the 
hands  of  court? 
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Page  80. 

1.    What  further  reasons? 

Page  81. 

1.    When  does  the  principle  of  the  rule  not  apply? 

Page  82. 

1.  What  is  the  rule  as  to  a  partner  or  firm  com- 
peting with  creditors  in  the  filing  of  claims? 

Page  83. 
1.     State  the  case  of  Harris  vs.  Peabody. 

Page  84. 

1.  What  sort  of  a  lien  is  a  judgment  against  a  partner- 
ship? 

Page  85. 

1.  Does  the  equity  of  separate  creditors  to  have 
their  debts  first  paid  out  of  the  individual 
property  of  partners  amount  to  a  lien?  Is  it  a 
legal  right  like  the  preference  of  partnership 
creditors  in  partnership  property? 


CHAPTER  IV. 

Page  87. 

1.  Does  the  partner  who  signs  the  firm  name  to  a 
note  without  authority  bind  himself  personally? 
What  other  rights  has  the  creditor? 

Page  88. 

1.  When  is  such  a  bill  or  note  not  good  against  the 
firm? 

Page  89. 
1.     Is  express  notice  necessary? 
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Page  90. 

1.     What  is  constructive  notice? 

Page  91. 

1.  When  defect  of  title  does  not  appear  on  the  face 
of  the  note,  the  taking  of  the  note  under  the 
facts  must  indicate  what  to  impeach  its  validity? 

Page  92. 

1.  What  are  the  defenses  of  the  maker  to  negotiable 
paper  in  the  hands  of  a  bona  fide  holder  for 
value,  before  maturity,  and  without  notice? 
What  consequences  follow  in  the  case  of  a  non- 
trading  firm  in  regard  to  the  validity  of  its 
paper? 

Page  93. 

1.  State  the  law  in  regard  to  new  obligations  assumed 

after  dissolution. 

2.  What  rights  and  obligations  in  regard  to  setoff 

in  case  of  surviving  partner? 

Page  94. 

1.  How  should  a  deed  be  made  out  to  a  firm?  Give 
the  law  as  to  garnishment. 

Page  95. 

1.    State  the  rule  as  to  a  nominal  partner's  liabilit} 

Page  96. 
1.     Give  the  law  as  to  exemptions. 
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PRIVATE    CORPORATIONS. 

CHAPTER  I. 
Pages  99=100. 

1.    Give  three  different  definitions  of  private  corpor- 
ations. 

Page  101. 

1.    Compare  partnerships  and  private  corporations. 

Page  102. 

1.  Classify  private  corporations. 

2.  What  is  a  quasi  public  corporation? 

Page  103. 
1.    What  are  corporations  not  for  profit? 


CHAPTER  II. 
Page  105. 

1.    To  what  extent  has  the  United  States  government 
power  to  create  private  corporations? 

Pages  106=108. 

1.    Give  a  synopsis  of  the  discussions  of  this  question 
in  the  case  of  McCulloch  vs.  Maryland. 

Page  109. 

1.    What  is  the  extent  of  the  power  of  State  govern- 
ments to  create  private  corporations? 
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2.    What  is  the  extent  of  the  power  of  territorial 
governments  to  create  private  corporations? 

Page  110. 

1.    How  may  corporations  be  created? 

Pages  111=113. 

1.  What  question  was  decided  in  the  Dartmouth 

College  Case? 

2.  How  has  the  effect  of  this  decision  been  evaded? 

Pages  114=116. 

1.     Discuss  the  methods  of  organization  of  a   cor- 
poration. 

Page  117. 

1.  Who  are  promoters? 

2.  What  are  their  duties? 

Page  118. 

1.  Are  promoters  agents  of  the  Corporation? 

2.  When  do  promoters  render  themselves  liable  in  the 

organization  of  a  corporation? 

3.  What  are  articles  of  incorporation? 

Page  119. 

1.  What  is  the  corporate  charter? 

2.  How  may  a  charter  be  amended? 

3.  What  are  by-laws? 

Page  120. 

1.    What  are  de  facto  corporations? 


CHAPTER  III . 

Page  121. 
1.    Define  capital  stock. 
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2.    How  may  a  person  become  a  stockholder  in  a 
corporation? 

Page  122. 

1.    Describe  the  nature  of  the  rights  of  a  stockholder. 

Page  123. 

1.    What  rights  has  an  individual  stockholder  against 
a  corporation? 

Page  124. 

1.    What  is  the  extent  of  the  liability  of  stockholders 
to  the  Corporation? 

Page  125. 
1.     When  are  stockholders  liable  to  third  persons? 

Page  126. 

1.    What  is  the  extent  of  the  right  of  voting  possessed 
by  stockholders? 


CHAPTER  IV. 
Page  127. 

1.     How  only  can  a  corporation  act? 

Page  128. 

1.    Distinguish  between   officers   and   directors  of  a 
corporation. 

Page  129. 

1.     In  whom  is  the  general  government  of  a  corporation 
generally  vested? 

Page  130. 

1.    What  is  the  extent  of  the  authority  of  a  board  of 
directors? 
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2.  Are  directors  individually  agents  of  the  cor- 
poration? 

Page  131. 

1.  What  will  generally  constitute  a  quorum  of  a  board 
of  directors? 

Page  132. 

1.  Who  are  the  principal  officers  of  a  corporation? 

2.  What  are  the  powers  and  duties  of  the  president 

of  a  corporation? 

3.  What  are  the  powers  and  duties  of  the  secretary 

of  a  corporation? 

Page  133. 

1.  What  are  the  powers  and  duties  of  the  treasurer 
of  a  corporation? 

Page  134. 

1.  What  are  the  powers  and  duties  of  the  general 
manager  of  a  corporation? 

Page  135. 

1.  To  what  extent  have  the  officers  of  a  corporation 
the  power  to  sign  or  indorse  paper  for  the  cor- 
poration? 

Pages  136-142. 

1.  Discuss  the  extent  of  the  liability  of  the  officers 
and  directors  of  a  corporation  to  the  stock- 
holders and  creditors  of  the  corporation. 


CHAPTER  V. 
Page  143. 

1.     Into  what  three  general  classes  do  the  powers 
belonging  to  a  private  corporation  fall? 
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Page  144. 

1.    How  are  the  express  powers  of  a  corporation  con- 
ferred upon  it? 

Page  145. 

1.    How  are  powers  granted  to  a  corporation  con- 
strued? 

Pages  146-148. 

1.    What  powers  are  implied  from  the  express  powers 
of  a  corporation? 

Page  149. 

1.     In  general,  what  power  of  contracting  belongs  to 
a  corporation? 

Pages  150-152. 

1.    Discuss  the  general  doctrine  of  ultra  vires  corpora- 
tions. 

Pages  153-159. 

1.    For  what  torts  is  a  corporation  liable? 

Page  160. 
1.     When  is  a  corporation  criminally  liable? 


CHAPTER  VI. 

Page  161. 

1.  Define  bonds? 

2.  Define  stock? 

Page  162. 

1.    What  different  classes  of  stock  are  there? 

Page  163. 
1.    How  is  stock  transferred? 
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2.    What  are  the  respective  rights  and  liabilities  of 
vendor's  and  vendee's  of  stock? 


CHAPTER  VII. 
Page  165. 

1.  What  are  the  methods  enumerated  by  Blackstone, 
according  to  which  a  corporation  may  be  dis- 
solved? 

Page  166. 

1.  How  may  the  charter  of  a  corporation  be  dissolved? 

2.  When  will  a  corporation  be  dissolved  by  the  hap- 

pening of  a  condition? 

Page  167. 

1.  When  will  a  corporation  be  dissolved  by  the  death 

of  all  its  members? 

2.  Can  a  corporate  franchise  be  surrendered? 

Pages  168-169. 

1.  How  may  a  charter  be  taken  away  by  the  judg- 
ment of  a  court? 


CHAPTER  VIII. 
Pages  171-184. 

1.    Mention  some  of  the  provisions  of  the  New  York 
corporation  laws? 

Page  185. 

1.  Mention  some  of  the  provisions  of  the  Massachu- 

setts corporation  laws? 

2.  Mention  some  of  the  provisions  of  the  New  Jersey 

corporation  laws? 
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Page  186. 

1.    Mention  some  of  the  provisions  of  the  Maine  cor- 
poration laws? 

Pages  187-194. 

1.    Mention  some  of  the  provisions  of  the  Delaware 
corporation  laws? 

Page  195. 

1.    Mention  some  of  the  provisions  of  the  Illinois  cor- 
poration laws? 

Page  204. 

1.    Mention  some  of  the  provisions  of  the  Indiana 
corporation  laws? 

Page  207. 

1.    Mention   some   of   the   provisions   of   the   South 
Dakota  corporation  laws? 

Page  208. 

1.  Mention  some  of  the  provisions  of  the  Nevada 

corporation  laws? 

2.  Mention  some  of  the  provisions  of  the  West  Vir- 

ginia corporation  laws? 
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PUBLIC  CORPORATIONS. 

CHAPTER  I. 

Page  213. 

1.     Give  Chief  Justice  Marshall's  definition  of  a  cor- 
poration. 

Page  214. 

1.  Give  Judge  Dillon's  definition  of  a  corporation. 

2.  Give  the  definition  of  a  corporation  by  our  U.  S. 

Supreme  Court. 

3.  Distinguish  a  corporation  from  a  natural  person. 

Page  215. 
1.    Give  the  classification  of  corporations. 

Page  216. 

1.     State  the  marked  distinctions  between  private  and 
public  corporations. 

Page  217. 

1.  Into  how  many  classes  are  public  corporations 

divided? 

2.  Designate  them. 

Page  218. 

1.  Define  a  municipal  corporation. 

2.  Distinguish    between    municipalities    and    public 

quasi-corporations . 

Page  219. 

1.  Define  a  State. 

2.  In  what  respect  does  a  State  resemble  a  public 

corporation? 

Page  220. 
1.     State  how  public  corporations  are  created. 
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2.    Explain  how  corporations  may  exist  by  prescrip- 
tion. 

Page  221. 

1.  Under  what  circumstances  may  public  corpora- 

tions be  recognized  as  existing  by  implication? 

2.  Give  the  general  rule  relating  to  the  creation  of 

public  corporations  in  the  United  States. 


CHAPTER  II. 

Page  223. 

1.    Relate  the  origin  and  history  of  counties. 

Page  224. 

1.  Define  a  county. 

2.  For  what  purpose  have  counties  been  held  to  be 

municipal  corporations? 

3.  Give  the  main  distinctions  between  counties  and 

municipal  corporations. 

Page  225. 

1.  How  are  counties  created? 

2.  State  the  general  rule  as  to  the  power  of  the  legis- 

lature over  counties. 

Page  226. 

1.  What  power  has  the  legislature  over  the  boun- 

daries of  counties? 

2.  Are  there  any  legislative  restrictions? 

3.  If  so,  designate  them. 

Page  227. 

1.  Give  the  powers  and  functions  of  counties. 

2.  What  are  their  powers  in  general? 

Page  228. 

1.    By  whom  are  the  powers  and  functions  of  a  county 
exercised? 
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2.  Under  what  circumstances  will  courts  review  the 
decisions  of  county  boards  and  supervisors? 

Page  229. 

1.  Enumerate  some  of  the  ordinary  corporate  powers 
of  counties. 

Page  230. 

1.  What  does  the  weight  of  authority  hold  respecting 
the  power  of  counties  to  aid  in  the  construction 
of  railroads  or  other  works  of  internal  improve- 
ment? 

Page  231. 

1.  Give  the  general  principles  of  law  relating  to  the 

taxing  power  of  counties. 

2.  State  the  general  rule  in  regard  to  the  liability  of 

counties  for  tort. 

Page  232. 

1.  Are  counties  under  a  common  law  liability  to  pay 

for  property  destroyed  by  mobs? 

2.  May  they  become  liable  by  statute? 


CHAPTER  III. 

Page  233. 

1.     State  briefly  the  origin  and  development  of  New 
England  towns. 

Page  234. 

1.  Define  a  town? 

2.  Distinguish  a  town  or  township  from  an  incor- 

porated town. 

Page  235. 

1.  How  are  towns  or  townships  created? 

2.  When  may  towns  exist  by  prescription? 

3.  When  may  towns  exist  by  implication? 

4.  What  is  a  township  charter? 
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5.  Does  the  act  incorporating  a  town  create  a  con- 
tract between  the  State  and  the  inhabitants 
thereof? 

Page  236. 

1.  What  power,  if  any,  has  the  legislature  over  the 

boundaries  of  towns? 

2.  What  are  the  powers  in  general  of  towns? 

Page  237. 

1.  Enumerate  the  miscellaneous  powers  of  towns  and 

townships. 

2.  Give  the  doctrine  of  law  relating  to  the  liabilities 

of  towns  and  townships. 

Page  238. 

1.  State  the  liability  of  towns  and  townships  for  the 

acts  of  its  officers. 

2.  What  is  the  extent  of  the  control  of  the  legislature 

over  towns  and  townships? 

Page  239. 
1.     Define  a  school  district. 

Page  240. 

1.  What  are  the  powers  in  general  of  school  districts 

and  school  officers? 

2.  Give  their  miscellaneous  powers. 

Page  241. 

1.  State  the  doctrine  of  law  in  reference  to  the  non- 
liability of  boards  of  education  for  torts? 


CHAPTER  IV. 

Page  243. 

1.    Define  and  describe  municipal  corporations. 
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Page  244. 

1.  State  what  is  meant  by  the  dual  nature  of  munic- 

ipal corporations. 

2.  Give  an  illustration  of  the  twofold  nature. 

Page  245. 

1.  Give  the  rules  governing  the  creation  and  organ- 

ization of  municipal  corporations. 

2.  Where  does  the  power  to  create  them  reside? 

Page  246. 

1.  Give  the  essential  requisites  to  the  constitution 

of  a  municipal  corporation. 

2.  Give  the  history  of  the  creation  of  municipal  cor- 

porations in  England  and  this  country. 

Page  247. 

1.  May  municipal  corporations  exist  by  prescription 

and  implication  and  when? 

2.  Has  Congress  the  power  to  create  or  authorize  the 

creation  of  public  corporations? 

3.  May  municipal  corporations  be  created  by  special 

act? 

Page  248. 

1.  What  is  the  prevailing  doctrine  respecting  the 

delegation  of  this  power  by  the  legislature? 

2.  What  is  a  de  facto  municipal  corporation? 

Page  249. 

1.  What  are  municipal  charters? 

2.  Is  acceptance  of  the  charter  necessary? 

Page  250. 

1.  What  power,  if  any,  has  the  legislature  to  force  a 

municipal   corporation   upon    the    corporators? 

2.  Give  the  prevailing  modern  rule. 
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CHAPTER  V. 

Page  251. 

1.  State  in  general  terms  the  control  of  the  legisla- 

ture over  municipal  corporations. 

2.  What   limitations   are   usually  placed  upon   the 

legislature   and   state  ^vhere   such    limitations 
may  be  found? 

Page  252. 
1.     What  is  the  rule  where  a  municipal  corporation 

acquires  property  in  its  private  capacity? 

f 

Page  253. 

1.  What  is  the  power  of  the  legislature  over  the 
revenues  of  municipal  corporations? 

Page  254. 

1.  Can  the  legislature  compel  a  municipality  to  enter 
into  a  contract  or  incur  a  debt,  and  if  so,  for 
what  purpose? 

Page  255. 

1.  State  the  rule  respecting  municipal  contracts  and 

grants  and  the  limitations  thereon. 

2.  State  and  explain  the  power  of  the  legislature  over 

municipal  officers. 

3.  Upon  what  does  the  exercise  of  this  power  depend? 

Page  256. 

1.  What,  if  any,  is  the  legislative  power  over  the 

police  of  municipal  corporations? 

2.  Give,  in  substance,  the  decision  of  the  Supreme 

Court  of  Kansas  in  reference  to  this  power. 

Page  257. 

1.    Are  the  powers  granted  to  municipal  corporations 
considered  as  vested  rights? 
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2.    What  power  has  the  legislature  to  consolidate  and 
divide  municipalities? 


CHAPTER  VI. 
Page  259. 

1.  State  the  rule  respecting  the  corporate  boundaries 

of  municipal  corporations. 

2.  What  power  has  the  legislature  in  regard  thereto 

in  the  absence  of  constitutional  restrictions? 

Page  260. 

1.  Can  the  legislature   confer  upon  the  courts  the 

power  to  change  the  boundaries  of  municipalities? 

2.  Explain  the  reasons  advanced  by  Justice  Wood- 

bury. 

Page  261. 

1.  What  is  the  general  rule  in  regard  to  municipal 
corporations  exercising  corporate  powers  beyond 
their  city  limits? 

Page  262. 

1.  Where  is  the  corporate  limits  when  a  municipal  cor- 
poration is  situated  on  a  river  or  other  stream? 

Page  263. 

1.  What  is  the  legislative  power  in  regard  to  the 
fixing  of  municipal  boundaries  in  the  absence  of 
constitutional  restrictions? 

Page  264. 

1.  In  what  manner  and  by  whom  is  a  municipality 
divided  for  convenience  of  local  government? 

CHAPTER  VII. 

Page  265. 

1.  Give  the  legal  history  of  the  power  of  municipal 
corporations  to  acquire  and  hold  property. 
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Page  266. 

1.  Can    municipal    corporations    purchase    property 

for  investment  purposes? 

2.  Can  municipalities  become  the  recipient  of  gifts, 

devises  or  bequests? 

Page  267. 

1.  State  the  mode  of  acquiring  corporate  property. 

2.  State   the  general   rule   regarding   the   power  of 

municipal   corporations   to  purchase   and   hold 
property  beyond  their  territorial  limits. 

Page  268. 

1.  State  the  principle  of  law  governing  the  power  of 

municipal  corporations  to  alienate  their  property. 

2.  What  power  have  courts  to  annul  sales  of  property 

made  by  municipalities? 

Page  269. 

1.  State  the  principle  of  law  governing  the  mode  of 

disposition  of  corporate  property. 

2.  Can  the  city  council  by  resolution  adopted  and 

deed  make  a  conveyance? 

Page  270. 

1.  State  the  principle  in  regard  to  presumption  of 

regularity. 

2.  Is  the  property  of  a  municipal  corporation  owned 

and  used  for  public  purposes  subject  to  seizure 
under  judicial  process? 

Page  271. 

1.  What  is  the  law  where  it  is  owned  in  a  private 

capacity? 

2.  What  is  the  remedy  in  other  jurisdictions? 

Page  272. 
1.    What  would  be  the  effect  of  a  law  permitting  the 
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seizure    of    corporate    property   under   judicial 
process? 

2.  Could  the  property  of  individuals  be  taken  on 
execution  to  satisfy  a  judgment  against  the 
municipality  and  where  is  it  now  operative  ? 


CHAPTER  VIII. 

Page  273. 

1.  State  the  powers  in  general  of  municipal  corpor- 

ations. 

2.  Give  the  limitations  on  their  powers. 

Page  274. 

1.  State  in  substance  Judge  Dillon's  comments  on 

their  incidental  powers. 

2.  How  are  municipal  powers  construed? 

Page  275. 

1.  State  the  rule  adopted  in  the  Michigan  case. 

2.  What  is  the  rule  respecting  the  mode  of  the  ex- 

ercise of  municipal  powers? 

Page  276. 

1.  State  the  rule  in  England  in  regard  to  usage  and 

custom  as  affecting  municipal  powers. 

2.  Give  the  rule  in  this  country. 

Page  277. 

1.  Give  the  reasons  why  municipal  powers  connot  be 

delegated. 

2.  Give  the  rule  in  regard  to  their  ministerial  work. 

Page  278. 

1.  State  in  substance  Judge  Dillon's  version  of  the 
authority  of  a  municipal  corporation  to  surrender 
its  legislative  powers. 

Vol.  VIII.— 24. 
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2.  Define  and  explain  mandatory  and  discretionary 

powers. 

3.  State  the  general  rule. 

Page  279. 

1.  Give  the  rule  in  regard  to  presumed  knowledge  of 

powers  and  also  illustrate  it. 

2.  State  the  power  of  municipal  corporations  to  com- 

promise and  arbitrate  claims. 

3.  State  the  rule  in  regard  to  creating  a  fund  for 

public  celebrations  and  entertainments. 

Page  280. 

1.  State  the  rule  respecting  power  to  offer  reward,  etc. 

2.  Give  the  views  of  Blackstone  and  Judge  Dillon 

relating  to  police  powers  of  municipal  corpor- 
ations. 

Page  281. 

1.  Give  the  author's  opinion. 

2.  Give  a  general  statement  of  the  police  powers  of  a 

municipal  corporation. 

Page  282. 

1.  What   power   has   municipalities   over   speed   of 

trains? 

2.  What  power  has  municipalities  to  establish  fire 

limits? 

Page  283. 

1.  State  in  general  the  power  of  municipal  corpor- 

ations   in    regard    to    quarantine    and    health 
regulations. 

2.  State  some  of  the  reasons. 

Page  284. 

1.    Give  the  power  of  municipalities  to  contract  for 
water  supply. 
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2.     State  the  powers  of  municipalities  in  regard  to 
inspection  ordinances. 

Page  285. 

1.  State  the  powers  of  municipalities  to  regulate  by 

ordinances  for  the  comfort,  quiet,  etc.,  of  their 
inhabitants. 

2.  To  what  extent  may  municipalities  prevent  and 

abate  nuisances. 

Page  286. 

1.  State  the  general  rule. 

2.  How  far  may  they  regulate  trades,  occupations, 

etc.? 

Page  287. 

1.  State  the  mode  of  abatement. 

2.  Has  a  court  of  equity  as  a  general  rule  any  power 

to  interfere  with  the  exercise  of  police  powers? 

Page  288. 

1.  What  is  the  power  of  a  municipal  corporation  in 

regard  to  providing  water  supply  or  lights? 

2.  Under  what  general  power  is  this  authority  ex- 

ercised? 

Page  289. 

1.  State  the  rule  respecting  exclusive  privileges. 

2.  State  their  power  to  borrow  money  and  incur 

debt. 

Page  290. 

1.  What  limitations  are  placed  on  their  powers  in 

this  regard? 

2.  State  the  sources  of  the  limitations. 

Page  291. 

1.  How  are  these  limitations  usually  construed? 

2.  What  is  the  law  respecting  their  power  to  aid 

railroad  companies? 
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Page  292. 

1.  State  the  rule  as  to  their  power  to  contract. 

2.  Their  power  to  enact  ordinances. 

CHAPTER  IX. 
Page  293. 

1.  What  is  the  legislative  power  over  streets  and  high- 

ways? 

2.  May  those  powers  be  delegated  to  municipalities? 

Page  294. 

1.  What  is  the  legislative  control  as  to  use  of  streets? 

2.  State  the  rule  applicable  to  property  of  municipal 

corporations  held  in  its  private  capacity? 

Page  295. 

1.  State  the  primary  uses  of  streets. 

2.  Give  the  rule  governing  temporary  uses. 

Page  296. 

1.  What  is  dedication. 

2.  For  what  use  must  it  be  dedicated? 

Page  297. 

1.  Give  the  division  of  dedication  of  land  for  public 

uses. 

2.  Define  statutory  and  common  law  dedication. 

Page  298. 

1.  Distinguish  between  the  two. 

2.  Give  the  deductions  of  Judge  Dillon. 

Page  299. 

1.  State  the  distinction  between  the  rights  of  the 

general   public   and   of   an   owner  of  property 
abutting  on  a  street. 

2.  Give  the  rule  as  to  space  underneath  sidewalks. 
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Page  300. 

1.  What  is  the  prevailing  rule  respecting  the  right 

to  lateral  support? 

2.  Give  the  substance  of  the  ruling  in  the  Massachu- 

setts case. 

Page  301. 

1.  State   the   power  of  municipalities  to  authorize 

laying  of  gas  and  water  pipes  in  streets. 

2.  State  the  rule  in  regard  to  the  regulation  of  pro- 

jections. 

Page  302. 

1.     State  the  power  of  municipalities  to  authorize  rail- 
roads to  operate  on  the  streets. 

Page  303. 

1.  Must  such  power  be  given  to  it  by  the  legislature? 

2.  State  the  modern  rule  as  to  use  of  streets  by  street 

railways. 

Pages  304=305. 

1.  What  power  has  municipal  corporations  to  acquire 

land  for  parks? 

2.  Give  the  substance  of  the  decision  in  the  Detroit 

case.  

CHAPTER  X. 
Page  307. 

1.  State  the  general  powers  of  municipalities  to  enter 

into  municipal  contracts. 

2.  What  general  principles  and  doctrines  apply  to 

municipal  contracts? 

3.  State  the  law  as  to  implied  contracts. 

Page  309. 

1.  State  the  rule  governing  the  mode  and  form  of 

contracting. 

2.  Give  an  illustration. 
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Page  310. 

1.  What  is  the  trend  of  modern  decisions  as  to  the 

requirements  of  a  seal? 

2.  May  municipalities  contract  by  parol? 

3.  State  the  law  as  to  ultra  vires  contracts. 

Page  311. 

1.  Explain  and  illustrate  the  doctrine. 

2.  What  is  the  rule  in  regard  to  ratification  of  un- 

authorized contracts? 

Page  312. 

1.  What  is  the  law  usually  controlling  the  letting  of 

contracts? 

2.  May  municipalities  employ  an  attorney? 

Page  313. 

1.  Give  the  substacne  of  the  decision  in  the  Illinois 

case. 

2.  State  the  principle  of  law  applicable  to  the  annull- 

ing of  contracts. 

Page  314. 

1.  State  the  rule  prohibiting  municipal  officers  from 

contracting  with  municipalities. 

2.  State  the  reasons  therefor. 


CHAPTER  XI. 
Page  315. 

1.  State  the  rules  governing  the  liability  of  municipal 

corporations  for  tort. 

2.  Give  in  substance  the  decision  in  the  Texas  case. 

Page  316. 

1.  How  do  you  determine  the  liability? 

2.  Are  municipalities  liable  for  the  non-exercise  of 

discretionary  and  legislative  powers? 


PUBLIC    CORPORATIONS.  375 

Page  317. 

1.  What  is  the  law  respecting  ministerial  duties? 

2.  For  a  failure  to  execute  and  enforce  ordinances? 

Page  318. 

1.  State  the  doctrine  of  law  in  regard  to  licensees 

of  a  municipal  corporation. 

2.  What  is  the  liability  in  the  capacity  of  property 

owner? 

Page  319. 

1.     State  the  rule  as  to  liability  for  property  destroyed 
by  mobs. 

Page  320. 

1.  Give  the  substance  of  the  decision  in  the  Pennsyl- 

vania case. 

2.  State  the  liability  of  municipal  corporations  for 

defective  streets  and  sidewalks. 

Page  321. 

1.  State   the   prevailing   doctrine   of   the   American 

courts. 

2.  Does  a  municipal  corporation  insure  the  public 

using  its  streets  against  injuries? 

Page  322. 

1.  State  the  liability  of  municipal  corporations  in 

their  performance  of  duties  as  to  public  health, 
etc. 

2.  What  is  the  rule  when  a  municipal  corporation  acts 

ultra  vires? 

Page  323. 

1.  State  the  law  relative  to  claims  arising  ex  delicto. 

2.  State  the  rule  in  the  California  case. 
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CHAPTER  XII. 
Page  325. 

1.  Give  the  general  powers  of  the  state  in  the  exercise 

of  the  power  of  taxation. 

2.  May  this  power  be  delegated? 

3.  When  may  a  municipality  exercise  it? 

Page  326. 

1.  State  the  extent  of  the  power  of  taxation  resid- 

ing in  the  State. 

2.  For  what  purpose  only  can  the  power  be  exercised? 

Page  327. 

1.  How  is  this  purpose  usually  determined? 

2.  Give  some  examples  of  public  purposes. 

Page  328. 

1.  State  the   doctrine   of  law  in   relation  to  local 

assessments. 

2.  Is  a  statute,   conferring  on  a  municipality  dis- 

cretionary powers   in   the   mode   of  assessing, 
constitutional? 

Page  329. 

1.  Give  the  limitations  imposed  on  levying  of  assess- 

ments. 

2.  State  the  usual  source  in  the  ascertainment  of 

the  subjects  of  taxation. 

Page  330. 

1.  May  a  municipality  delegate  the   power   of  tax- 

ation? 

2.  Illustrate  the  principle. 

3.  State  the  law  as  to  the  authority  to  impose  a 

license  tax. 

Page  331. 

1.  How  is  the  mode  of  assessing  usually  arrived  at? 

2.  Illustrate  the  principle. 
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CHAPTER  XIII. 

Page  333. 

1.  What  is  the  power  of  eminent  domain? 

2.  Give  the  substance  of  Judge  Dillon's  views. 

Page  334. 

1.  Where  is  this  power  vested? 

2.  Can  the  U.  S.  Government  exercise  it? 

3.  State  the  limitations  on  the  exercise  of  this  power. 

Page  335. 

1.  What  remedy  is  available  when  the  law  is  tran- 

scended? 

2.  How  are  the  statutes  construed? 

Page  336. 

1.  May  the  State  delegate  this  power? 

2.  State   what   property   may  be   taken   under  the 

exercise  of  this  power. 

Page  337. 

1     Give  the  usual  manner  of  ascertaining  and  assessing 
the  compensation. 

2.    By  what  medium  are  the  corporate  powers  ex- 
ercised? 

Page  338. 

1.  State  the  rule  as  to  time  of  meetings  of  common 

council. 

2.  Give  the  essentials  of  a  valid  meeting. 

Page  339. 

1.  Who  is  the  presiding  officer  of  the  common  council 

as  a  rule? 

2.  When  may  the  presiding  officer  vote? 
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